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I. INTRODUCTION

Defendants' principal and response brief ("Second Brief") is an
exercise in contradictions. Defendants claim that the statements were
"expressions of protected opinion" — but in the videos themselves stated
that the statements were not opinion. Defendants claim that they
"performed research" into Mulvehill's statements — but conceded that the
information received was from Mulvehill himself. Defendants claim that
the statements were meant only in humor — but also claim that the
statements were of "significant interest" to the public. In presenting
these contradictions, Defendants underscore the errors in the district
court's order: genuine issues of material fact demand that Plaintiffs'
claims proceed to trial.

Defendants do not meaningfully refute the key points in the "fact-
driven" analysis of a Lanham Act claim: that the Videos were published
on Cornelia's YouTube platform; that the platform advertises
Defendants' services; that the Videos mentioned Cornelia's real estate
services; and that the Videos attacked Plaintiffs' competing products and
services. Nor do Defendants meaningfully refute the key points

regarding the defamation claim: that Cornelia reached out to Mulvehill
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and invited him to appear in a video regarding Buczkowski; that
Cornelia conceded that Mulvehill was biased; that Cornelia elicited
disparaging statements that Plaintiffs manufactured drugs, engaged in
money laundering, and were involved in the death of a woman, among
others; that Cornelia reviewed and edited the Videos; and that Cornelia
published the Videos on his YouTube channel.

Reaching a crescendo in the contradictions in their Second Brief,
Defendants request this Court conduct a de novo review and rule in their
favor; however, they ignore that disputed factual issues cannot form the
basis for summary judgment. Instead, after reviewing de novo the district
court's granting of summary judgment in favor of Defendants on
Plaintiffs' claims for relief, this Court should reverse the district court
order and allow the claims to proceed to trial.

II. STATEMENT OF JURISDICTION

Plaintiffs! agree with the Statement of Jurisdiction provided in

Defendants-Appellees' Principal and Response Brief ("Second Brief")

filed April 22, 2024.

1 The capitalized terms herein have the same definitions as described in
Appellants' Opening Brief filed on February 14, 2024 (docket entry
number 16.1) ("Opening Brief").

2
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III. STATEMENT OF THE CASE

Defendants' Statement of the Case cites to inadmissible evidence
not considered by the district court, and refers to information not
contained in the record below. Pursuant to Fed. R. App. P. 28.1(c)(3),
Plaintiffs provide this Statement of the Case.

A. Plaintiffs Are Not Limited Purpose Public Figures

The district court conflated public figures with limited purpose
public figures. 1-ER-14-16. Defendants only asserted before the district
court that Plaintiffs were limited purpose public figures. See, e.g., 2-ER-
109-110; see also Second Brief at 52. At the time of his deposition,
Cornelia conceded that Mr. Buczkowski is not generally known. Cornelia
testified that he "might be known" within "the entrepreneur space on
Instagram." 2-ER-120. In response to the lack of evidence that Mr.
Buczkowski can qualify as a limited purpose public figure, Defendants
overreach on the importance and admissibility of their alleged "evidence"
of such status as of the time that the videos were published by
Defendants.

First, Defendants refer to a printout of an Instagram account. See

Second Brief at 4 (citing 1-SER-68-174). Plaintiffs objected to the
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admission of this printout in the district court below, see 2-ER-090, and
further noted the printout's irrelevance based upon the date stamp on
the document, noting that the printout was dated over a year after the
statements were published. See 2-ER-091; FER-024. The district court
did not and could not rely on this inadmissible evidence, and this Court
should not consider it either. 1-ER-015.

Second, Defendants refer to printouts of websites. See Second Brief
at 4 (citing 1-SER-178-183). Plaintiffs objected to the admission of these
printouts in the district court below as hearsay and unauthenticated, see
2-ER-089-090, and this Court should not consider these printouts in its
review of the district court's order.

Third, Defendants refer to printouts of media articles. See Second
Brief at 5 (citing 2-SER-191-443). Plaintiffs objected to these printouts
Iin the district court below, see 2-ER-090-091, and noted that at least
twenty-six (26) of the referenced "media articles" actually post-dated the
statements that Defendants themselves published on Cornelia's
YouTube channel. See 2-ER-091. The district court could not rely on this
irrelevant material as "evidence" of public figure status at the time the

videos were published, and this Court should not consider it either.
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Fourth, Defendants refer to third-party hearsay on Reddit posts
ostensibly generated by searching "RSD Derek" in support of their claims
that Mr. Buczkowski "had an arrest record", "that he stole marketing
material from others", "that he plagiarizes others", "that he i1s a
scammer", and a litany of other unattributed statements. See Second
Brief at 6 (citing 2 SER-470-479). Plaintiffs correctly objected to this
material as unauthenticated and 1nadmissible hearsay in the
proceedings below. See 2-ER-090 and FER-024. The district court could
not rely on this inadmissible material, and this Court should not consider
it either.

Fifth, Defendants refer to various exhibits they submitted in the
district court below, but which could not have been considered by the
district court because they were not authenticated, were irrelevant, and
were otherwise inadmissible. See Second Brief at 6-7, referring to
Exhibits 8 (Reddit threat), 9 (Facebook post), 10 (YouTube video), 11
(Reddit post), and 12(Reddit post) in the filings below. Defendants
correctly objected to this material as unauthenticated, irrelevant, and
inadmissible. See 2-ER-090-091. This Court should not consider this

material in its review of the district court's order.
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B. Plaintiffs Were not "Involved" in a Marijuana Grow
Operation

Doubling down on the defamatory statements that they published,
Defendants grossly distort the inferences from facts in the record about
a civil forfeiture action initiated by the Government on a property in
Iowa. See Second Brief at 8-9. Defendants feebly assert that criminal
allegations about involvement in a marijuana grow operation on property
in Iowa by Mr. Buczkowski's father and a friend, coupled with mail
addressed to Plaintiffs found at an Iowa property, meant that
Buczkowski himself "was likely involved in an illegal marijuana grow
operation." See Second Brief at 9; 3-SER-546. Cornelia feigned
ignorance when attempting to support the defamatory statements,
asserting in his declaration that he "was not aware of any statements by
law enforcement asserting that Buczkowski was not involved in this
marijuana grow operation." 3-SER-546 (emphasis added).

In the record below, however, Plaintiffs sharply disputed these
feeble interpretations, as demonstrated by Mr. Buczkowski's testimony:
I've never been convicted of a drug crime. I've never been
charged with a drug crime. I've never been arrested for a drug

crime. The things Mr. Mulvehill says or the things that your
client said and published are false.
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FER-024 and FER-021. Mr. Buczkowski explained in his declaration:

The assertion that I engaged in illicit drug manufacture
and/or sale appears to be based entirely on speculation by
Defendants and Mr. Mulvehill about a prior litigation
mvolving asset forfeiture of property owned by my deceased
grandmother, in which I temporarily served as the executor of
the estate. The litigation in question was resolved without
any finding of wrongdoing following a decision by the Court of
Appeals for the Eighth Circuit which reversed a decision of
the District Court striking claims by the estate as untimely.
U.S. v. Real Properties Located at 7215 Longboat, 750 F.3d
968 (8th Cir. 2014).

2-ER-234.

C. Larson Consulting is not a "Front"

Mr. Buczkowski is the President and Co-Founder of Larson
Consulting, a company he founded in 2011. 2-ER-232. In the district
court below, Defendants pointed to evidence that Larson Consulting had
no online presence, and dubiously concluded from this single fact that it
was a front for money laundering. 3 SER 545-546 ("The fact that Larson
Consulting did not have any active online presence seemed highly
suspicious and made me believe that Larson Consulting was not a
legitimate business" and "I believed there was a strong chance Larson
Consulting was a front used for . . . potentially laundering money."); see
also 2-ER-105-106 (Cornelia's responses to interrogatories, claiming that

the website had "very little content on the site . .. [and] displayed . . .
7
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paragraphs about desirable characteristics such as 'integrity' and
'optimism' and contact information for the company"). This surprising
leap of logic that a company without an active online presence must mean
that it was laundering money was irrefutably denied by Mr. Buczkowski,
who stated in his declaration:

The assertion that I or any of my businesses, including Larson
Consulting, engaged in money laundering is false.

2-ER-233.

D. The Videos Contained False Statements

Cornelia admitted that he has never met Mr. Buczkowski and has
never seen him in person. FER-008. He knew nothing about Mr.
Buczkowski back in 2013, although he remembers that "people spoke
positively of him." Id.

As for Mulvehill, Defendants admit that they were "initially
suspicious" of Mulvehill's claims. Second Brief, at 13. But Defendants
reviewed videos on Mulvehill's website about Plaintiffs and since
Mulvehill had not been sued for defamation, Defendants did not believe
the videos were defamatory. 2-SER 469. Moreover, Defendants assert
that "trusted friends" of Cornelia vouched for Mulvehill's credibility. See

Second Brief, at 13. A review of the record, however, shows that this is

8
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an overstatement of the actual evidence: these "trusted friends" were
merely Facebook friends of Cornelia who went to bars with Mulvehill,
and there is no "vouching". 2-SER 449-452; 2-SER-456.

In the First and Second Videos, Mulvehill made false statements
regarding Buczkowski's education, stating that it "is not even true" that
Mr. Buczkowski has a degree from the University of Chicago, and that
"he did some kind of online thing." 3-SER-573; 3-SER-615. Cornelia
reviewed the video prior to publishing, but didn't research anything
regarding Buczkowski's education. 2-ER-60; 2-ER-127. Even now,
Defendants are repeating falsities in their arguments to this Court;
Defendants claim that Mr. Buczkowski "actually did" take an online
program to obtain his MBA, but this is false and nothing in the record
supports the statement that Plaintiff obtained a degree from an online
program.?2 Defendants try to support their lack of evidence on this point
by conflating "online" with "part-time" programs, citing only hyperlinks
in footnotes — that were never presented to the district court in any

fashion — to suggest that "it is well-known" that a part-time program

2 Confusingly, in an attempt to support their assertions, Defendants cite
only to YouTube printouts that lack any reference to online programs and
unidentified transcripts. See Second Brief, at 13.

9
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graduate is "not a real graduate." See Second Brief, at 14 (internal
quotation omitted). Besides not being supported by the record and failing
to support the allegedly false statement, the asserted inference is
nonsensical because the part-time program which Plaintiff attended
results in the same degree as the full-time program, and there is no
record evidence that Mr. Buczkowski’s credentials were somehow
msufficient for admission into either MBA program. Regardless, Mr.
Buczkowski did in fact graduate from the University of Chicago Booth
School of Business with a Master of Business Administration. 2-ER-232;
2-ER-237.

In the Second Video, Mulvehill made false statements that Larson
Consulting "has, like, no, you know, substance behind it online" and that
"1t looks very well like it could be a front for laundering money." 3-SER-
612. Cornelia first vouches for the comment, noting that "the address is
right down the street" from Cornelia, and then agrees with Mulvehill that
it does look like a front for laundering money. 3-SER-612. Cornelia
reviewed and edited the video, and subsequently published it on his
YouTube channel. 2-ER-58; 2-ER-63-64. The statements about Larson

Consulting are false. 2-ER-233 (Mr. Buczkowski: "The assertion that I

10
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or any of my businesses, including Larson Consulting, engaged in money
laundering is false."). The false statements about Larson Consulting
further damage Plaintiffs' business by suggesting Plaintiff acquired his
wealth through illicit means rather than by using the business principles
he teaches.

In the Second Video, Cornelia asks Mulvehill about the Iowa
property, calling it a "drug house". Cornelia notes that "[h]e must have
been running a drug operation. Ifit's a house tied to him, it was a house
purchased using drug money." 3-SER-612. These statements are false.
2-ER-233. Cornelia even confirms Mulvehill's false statement that Mr.
Buczkowski has an arrest record, claiming "[i]t's public record too. Like
it's — it's known. It's public."3. 3-SER-605. Mr. Buczkowski, however,
has never manufactured drugs, never been arrested for a drug crime, and
has never been charged with or convicted of a drug crime. 2-ER-234 (Mr.

Buczkowski: "I never manufactured drugs, nor have I ever been arrested

3 Defendants double down on their false statements that Mr. Buczkowski
has a lengthy arrest record, referring to an August 30, 2022 printout from
the dubious source identified as "arrestfacts.com" printed on August 30,
2022. 3-SER-675-679. This unauthenticated and hearsay exhibit, which
was objected to in the district court below, see 2-ER-090-091, notes only
that there was a charge of "failure to appear" on June 5, 2008 and states
that the information on the website "may contain errors". 3-SER-678.

11



Case: 23-3390, 06/20/2024, DktEntry: 37.1, Page 20 of 72

for a drug crime, must less charged with, or convicted of a drug crime").
The false statements about the "drug house" further damage Plaintiffs'
business by suggesting Plaintiff acquired his wealth through illicit means
rather than by using the business principles he teachers.

In the First and Second Videos, Mulvehill claims that Mr.
Buczkowski "set [him] up for an arrest". 3-SER-582-583; 3-SER-604.
Cornelia goads on Mr. Mulvehill, stating to Mulvehill, "you've had
basically one night, that ended in arrest and it happened to be with Derek
or Dale is his real name" and "it's like [Mr. Buczkowski is] your friend,
he's hanging out with you, and you get arrested." 3-SER 610-611.
Asserting only that he "was not in possession of any evidence that
contradicted the statements about Plaintiffs" and that he considered
Mulvehill to be a credible source, Cornelia claims that he "believed"
Mulvehill's speculative statements that Mr. Buczkowski set him up for
an arrest. 3-SER-547. These statements in the videos that Mr.
Buczkowski "set . . . up" Mulvehill for an arrest were categorically false.
2-ER-234 (Mr. Buczkowski: "[t]he assertion that I framed Mr. Mulvehill
for Mr. Mulvehill's 2013 arrest involving four felony and four

misdemeanor charges is false").
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In the Second Video, Mulvehill makes the assertion that Mr.
Buczkowski was involved in the death of the woman who was the alleged
victim in the arrest of Mulvehill in 2013. 3- SER 611 (Mulvehill: "one of
the main girls in the group was working . . a block from where he lives in
Chicago. And then that girl ended up dead."). Cornelia responds "that's
really bizarre" and "that's shady." 3-SER 611. Doubling down on the gist
of the statement, Defendants claim that it is "plausible [that] Buczkowski
knew something about the woman's death." Second Brief, at 17. The
statements in the videos that Mr. Buczkowski was involved in the death
of the woman who was the alleged victim in the arrest of Mr. Mulvehill
for four felony and four misdemeanor charges is false. 2-ER-234 (Mr.
Buczkowski: "[t]he assertion that I was involved in the death of the
woman who was the alleged victim in the arrest of Mr. Mulvehill for four
felony and four misdemeanor charges is false").

In the First Video, Mulvehill makes statements that Mr.
Buczkowski has "trained his sales team on how to get guys . . . predatory
loans", that he "make|[s]" clients "take out loans and lines of credit" and
that "there's multiple stories of guys with their lives totally ruined." 3-

SER-581-583. Cornelia reinforces these comments, claiming that "we
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take it to heart because we hate hearing these stories." 3-SER 583.
Defendants cannot cite to anything in the record that supports the truth
of these false statements, and meekly assert that "some customers took
out credit and went on payment plans" to pay for courses. Second Brief,
at 18. Cornelia offered nothing further in the district court below, stating
only that Mulvehill himself provided the information. 3-SER-545.
Cornelia claimed that Mulvehill showed Cornelia a video of Mulvehill
interviewing "Rohit" where Mulvehill himself makes additional false
statements, and that Mulvehill forwarded some emails to Cornelia. 4-
SER-789; 2-SER 464; 2-ER-107. Defendants objected to this material in
the district court below as inadmissible hearsay. 2-ER-090. This Court
should not consider this material in its review of the district court's order.

Finally, in the Third Video, Cornelia calls Mr. Buczkowski a
"scammer" and a "charlatan." 3-SER-660-674. Cornelia thought this
statement was "reasonable" based upon "his own observations." 3-SER-
547. Cornelia admitted, though, that he has never met Mr. Buczkowski

and has never seen him in person. FER-008.
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IV. SUMMARY OF ARGUMENT

As a threshold matter, Defendants failed to comply with appellate
procedural rules when they referenced material that was not part of the
district court record. This Court should, at a minimum, disregard all
assertions in the brief that are not supported by citations to the record.
This Court should also disregard all assertions in the brief that are not
supported by admissible evidence.

This Court should reverse the district court's decision. The district
court failed to consider the three Bolger factors in the "fact-driven"
analysis and erroneously found that the speech was not commercial. See
Bolger v. Youngs Drug Prod. Corp., 463 U.S. 60 (1983). The Videos
referred to "another person's product", and Defendants published the
Videos on media that advertised Defendants' products and services. This
Court should reverse the district court's grant of summary judgment on
Plaintiffs' Lanham Act claim.

The district court erred in granting summary judgment in favor of
Defendants on Plaintiffs’ defamation claim. Defendants invited
Mulvehill onto Cornelia's YouTube show, knowing that Mulvehill was

biased against Plaintiffs, and then Defendants elicited and made
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disparaging statements about Plaintiffs, spent hours editing and
reviewing the Videos, and then published them both on their YouTube
channel.

The district court erred in finding that Plaintiffs were "public
figures". There was no public controversy or "real dispute" that pre-
existed the Videos, and there is no direct relationship between any
marginal media coverage of Plaintiffs prior to the Videos and the
subsequent defamation contained in them.

Even so, Plaintiffs established a genuine issue of material fact as to
actual malice because Defendants demonstrated a reckless disregard for
the truth of the statements by failing to conduct a reasonable
Investigation into the statements and by relying upon an unreliable
biased source. The district court erred in granting summary judgment
on Plaintiffs' claims for defamation, intentional infliction of emotional
distress, and business disparagement by disregarding the factual issues.

Finally, the district court correctly denied Defendants' anti-SLAPP
motion. The statements were objectively false and do not qualify as
generalized statements of opinion. Defendants made personal attacks

against Plaintiffs and cannot identify a legally cognizable issue of public
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interest.

This Court should reverse the district court's grant of summary
judgment in favor of Defendants on each of Plaintiffs' claims, and should
instruct the district court to allow the claims to proceed to trial. This
Court should affirm the district court's denial of the anti-SLAPP motion.
V. ARGUMENT

A. This Court Should Disregard Assertions Made by

Defendants in the Second Brief That Are Not

Supported by the Excerpts of Record or Are Not
Supported by Admissible Evidence

Circuit Rule 28-2.8 requires that "every assertion in the briefs . . .
shall be supported by a citation to the Excerpts of Record. . .." See also
Han v. Stanford University, 210 F.3d 1038, 1040 (9t Cir. 2000); N/S
Corp. v. Liberty Mut. Ins. Co., 127 F.3d 1145, 1146 (9t Cir. 1997). The
Second Brief is deficient in this regard. There are references and
assertions in the brief for which Defendants do not and cannot cite to the
record because they were not presented to the district court. See, e.g.,
Second Brief at 13-14 and n.5, 6, & 7 (websites regarding admissions
acceptance rates and news articles regarding part-time programs). There
are references where the cited material says nothing about the assertions

claimed and leaves it to the Appellants and the Court to try to find the
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asserted information. See, e.g., Second Brief at 13 (referring to 1-SER-
184-189, which are YouTube printouts; no testimony supports the
assertions). In light of the defects in the Second Brief, Appellants
request that the Court disregard all assertions in the brief that are not
supported by citation to the record. See Fed. R. App. P. 10(a)(1); Cir. R.
10-2; Nicholas v. Hyannis Air Serv., 580 F.3d 1116, 1128 (9t Cir. 2009)
("As required by Rule 10(a)(1), we disregard all arguments that depend
upon the improperly included material and strike that material from the
Excerpts of Record.")

Further, because a trial court can only consider admissible evidence
in ruling on a motion for summary judgment, this Court has held that
unauthenticated documents cannot be considered in a motion for
summary judgment. Orr v. Bank of America, 285 F.3d 764, 773 (9t Cir.
2002) (citing cases); see also Dinkins v. Schinzel, 362 F.Supp.3d 916 (D.
Nev. 2019) (with amendments to federal rules, the substance of the
proffered evidence must be admissible). In reviewing the district court's
decision, the Court should disregard unauthenticated documents and

mnadmissible evidence. Fed. R. Civ. P. 56(c)(2).
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B. The District Court erred in Granting Summary
Judgment in Defendants' Favor on the Lanham Act
Claim

As stated in the Opening Brief, the district court erred in granting
summary judgment in Defendants' favor on the Lanham Act claim. The
district court summarily and incorrectly found that because the First and
Second videos did not mention Cornelia's own products, commercial
speech did not exist, and the Lanham Act claim failed for want of
commercial speech. 1-ER-14. The district court engaged in no further
analysis of the Lanham Act claim.

This Circuit has adopted the following definition to identify
"advertising" or "promotion" within 15 U.S.C. §1125(a)(1)(B): "(1)
commercial speech, (2) by a defendant who is in commercial competition
with plaintiff, (3) for the purpose of influencing consumers to buy
defendant's goods or services, and (4) that is sufficiently disseminated to
the relevant purchasing public." Arrix, LLC v. Nutrisearch Corp., 985
F.3d 1107, 1115 (9th Cir. 2021) (citing Coastal Abstract Serv., Inc. v. First
Am. Title Ins. Co., 173 F.3d 725, 735 (9th Cir. 1999)).

1. The Videos Constitute Commercial Speech

The district court did not consider the three Bolger factors in
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determining whether the speech is commercial, see Arrix, 985 F.3d at
1115-1116, and only considered the first. 1-ER-013. Bolger directs,
however, that the absence of any of these three factors does not define
speech as non-commercial. Arrix, 985 F.3d at 1116, citing Bolger, 463
U.S. at 67 n.14 ("Nor do we mean to suggest that each of the
characteristics present in this case must necessarily be present in order
for speech to be commercial"). Indeed, the analysis of whether speech
qualifies as commercial speech is "fact-driven". Arrix, 985 F.3d at 1115
(quoting First Resort, Inc. v. Herrera, 860 F.3d 1263, 1272 (9th Cir. 2017)).
Genuine issues of material fact exist, which must be viewed by this Court
in the light most favorable to Plaintiffs. Goodman v. Staples The Office
Superstore, LLC, 644 F.3d 817, 822 (9t Cir. 2011). In reviewing the
record in the light most favorable to Plaintiffs, this Court must reverse
the district court's order.

a. The Videos Were Advertisements

The district court narrowly defined advertisement, requiring an
express statement by Cornelia asking viewers of the video to purchase
Cornelia's products. 1-ER-013. But this Court has eschewed the idea of

a "traditional advertisement" as a requisite for commercial speech, see
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Arrix, 985 F.3d at 1115, and 1t is clear that "communications need not
necessarily resemble traditional television, radio, print or Internet
advertisements to fall within the purview of the Lanham Act." Grubbs v.
Sheakley Group, Inc., 807 F.3d 785, 799 (6th Cir. 2015). Indeed, "[g]iven
today's sophisticated and subtle marketing campaigns", promotion
through social media qualifies as advertisement. Arrix, 985 F.3d at 1115;
see generally, Kleiner v. First Nat'l Bank, 751 F.2d 1193, 1204 n.22 (11th
Cir. 1986) ("Commercial speech encompasses not merely direct
Invitations to trade, but also communications designed to advance
business interests").

At the time they launched the First and Second Videos, Defendants
were competing directly with Plaintiffs by offering a real estate
educational manual and related mentoring program. Defendants' House

Hack Manual provides:

Let’s Make Money!

If you'd like to cut down the learning curve and start living for
free ASAP, then I'd recommend joining my monthly
membership for access to a Private Discord Community,
Monthly Coaching Calls, and Access to having all of your
questions answered. You can join here (VIP House Hack
Expert Patron): https://www.patreon.com/spencercornelia

FER-077 ("House Hack Manual"); see also 2-ER-099-101. Plaintiff's
21
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competing program is entitled "Real Estate Riches". 2-ER-242. Although
Lexmark Int'l, Inc. v. Static Control Components, Inc., 572 U.S. 118
(2014), may have abrogated the requirement that Plaintiffs and
Defendants be competitors, the fact that both Plaintiffs and Defendants
in this case offer competing products cannot be ignored in determining
whether Defendants’ communications constitute advertisements.

Where parties offer competing products, courts have found that
communications disparaging a competitor's product without mention of
one’s own product in the communication itself are actionable false
advertising under the post-1989 Lanham Act. See Nat'l Artists Mgmt.
Co. v. Weaving, 769 F.Supp. 1224 (S.D.N.Y. 1991) ("[i]n essence, the 1989
amendments expand the Act to include commercial defamation claims....
The 1989 amendments extend the reach of the Act to any false and
misleading representations about the nature, characteristics, qualities or
geographic origin of any person's goods, services or commercial
activities") (cleaned up); Millenium Labs., Inc. v. Universal Oral Fluid
Labs., LLC, 2012 WL 12906334 (M.D.Fla. Aug. 2, 2012) (upholding
Lanham Act counterclaim where "Plaintiff and its agents have falsely

advised Defendant's customers that Defendant's business practices
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violate the law and that those customers should not continue to do
business with Defendant."); Taslidzic v. Luther, 2018 WL 3134419 (S.D.
Fl. 2018) (finding complaint sufficiently pled false advertising claim
based upon Defendant's agent making disparaging statements regarding
Plaintiffs; even though agent did not encourage general contractors to
accept Defendant's bids instead of plaintiffs, agent's statements
regarding Plaintiffs were intended to manipulate consumers into doing
business with defendants and increase Defendant's profits); cf. Tobinick
v. Novella, 848 F.3d 935, 951 (11th Cir. 2017) (where parties did not offer
any competing products or services, Dr. Novella's blog posts discussing
Dr. Tobinick's use of etanercept "resembles a medical peer review of a
treatment's viability" and therefore did not render the articles
commercial speech).

Additionally, Cornelia published his video on his YouTube
platform, which advertises Defendants' products and services. See FER-
025-026; 2-ER-086-087. Defendants concede that the YouTube channel
promotes Cornelia's services, including his House Hack Manual and
related mentorship program. See Second Brief at 32. Statements in a

video about a plaintiff's products where the video is published on a
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medium that advertises defendants' products and services are sufficient
for Lanham Act purposes. See, e.g., Advisors Excel, L.L.C. v. Scranton,
2014 WL 12543802 (S.D.Fla. Sept. 15, 2014) (video disparaging plaintiff's
products posted on defendant competitor's website, where website also
solicited competing products on a different page of the platform,
contained statements that "were designed to advance Advisors'
Academy's business interests through influencing consumers to buy
Advisors' Academy's services, rather than Plaintiffs").

Cornelia acknowledged his own real estate business in the First
Video, a fact that the district court did not view in the light most
favorable to Plaintiffs. FER-026 and FER-018; see 1-ER-013. By
ignoring the fact that Plaintiffs and Defendants are in commercial
competition, and by narrowly construing the Lanham Act to require that
the communication must mention the defendant's product, the district
court created a loophole so broad that one can freely disparage a
competitor’s product by simply avoiding any mention of one’s own product
In the communication. This interpretation contravenes the purpose and
text of the 1989 amendments to the Lanham Act. See 15 U.S.C.

1125(a)(1)(B) ("his or another person's goods, services, or commercial
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activities") (emphasis added). Regardless, the Videos were designed to
advance Mr. Cornelia's business purposes, and they constitute
commercial speech. See Arrix, 985 F.3d at 1115.

The Tobinick v. Novella decision does not support the district
court's Order. See Second Brief at 31-32. The Eleventh Circuit in Novella
found that the parties did not offer any competing products or services.
Novella, 848 F.3d at 951 ("Dr. Novella clarifies in his second article that
he primarily treats headaches, thereby distancing the types of medical
services he provides from the services marketed by Dr. Tobinick, who
does not claim to treat headaches"). And, nothing in the Eleventh
Circuit's opinion suggests that if the parties were competitors, that the
failure to mention the defendant’s products or services in the article
would have been dispositive. See id. Such a conclusion would contravene
the 1989 amendments to the Lanham Act; section 1125(a)(1)(B) was
amended to expressly allow claims based on false statements by a
competitor about another competitor’s product.

While Defendants argue that the 1989 amendment to the Lanham
Act "did not change the constitutional test for what constitutes

commercial speech", see Second Brief at 35, Defendants overlook the fact

25



Case: 23-3390, 06/20/2024, DktEntry: 37.1, Page 34 of 72

that Defendants are engaged in the marketing or promoting of a
competitive product or service and thus are not a mere critic of Plaintiff,
operating solely in the marketplace of ideas. See Nat'l Artists, 769 F.
Supp. at 1233 (Section 43(a) "has never been applied to stifle criticism of
the goods or services of another by one . . . who is not engaged in
marketing or promoting a competitive product or service. . .. The section
1s narrowly drafted to encompass only clearly false and misleading
commercial speech") (cleaned up) (quoting Wojnarowicz v. American
Family Ass'n, 745 F. Supp. 130, 141-42 (S.D.N.Y. 1990)).

b. The Videos Refer to the Imminent Launch of

Plaintiffs’ Competing Real Estate Riches
Product

Defendants assert that the statements "do not refer to any" of the
Defendants' products or services. See Second Brief at 33. As noted above,
Cornelia does refer to his own real estate business in the First Video.
FER-026 and FER-018. Even so, the statute itself encompasses
statements made by a defendant in commercial competition with another
about "his or her or another person's" products. 15 U.S.C. 1125(a)(1)(B)
(emphasis added); see United States Healthcare, Inc. v. Blue Cross of

Greater Phila., 898 F.2d 914, 922 (1990).
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The First and Second Videos were recorded in December 2020, and
refer to Plaintiff’s forthcoming Real Estate Riches program: :

Spencer Cornelia: Yeah, I think - - I don't think you
mentioned that yet, but there's going to be a new course called
"Negotiations." And so we're - - we're up to now five programs
at 5,000 each, which is 25,000. So we're talking - -

(Mulvehill): Yeah.
Spencer Cornelia: - - $50,000 for the full funnel.

(Mulvehill): And the real estate ones come out in January.
And this is just going to be keep going. Yeah, he's obviously
just making a f-ing scam and shit.

Spencer Cornelia: There's going to be a social media
mastery, you know, social media type program. How to
become an influencer. That'll be next.

3-SER-584-585. Cornelia even accepts his guest’s characterization that
it "pisses [him] off because [he does] some real estate stuff on the side":

Spencer Cornelia: By the way, he has shared the
screenshots with me. We are talking about someone who
knows nothing about a topic, is asked to research the topic,
and then they write the copy for this program as a real estate
riches or a stock market - - -

(Mulvehill): Yeah.
Spencer Cornelia: - - mastery.

(Mulvehill): And it — and it pisses you off, too, because you do
some real estate stuff on the side. And here you have —

Spencer Cornelia: Right.

(Mulvehill): -- that knows literally nothing, that's 19, and he's
27
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designing a course that people are going to pay 5k just because
1t's going to have some good marketing behind it....

3-SER-574 (emphasis added). The videos refer to Plaintiffs' product, and
combined with the fact that Plaintiffs and Defendants are in commercial
competition with each other, that is enough to meet this Bolger factor.
Arrix, LLC, 985 F.3d at 1115 (9t Cir. 2021).

Defendants do not dispute that the Videos are replete with
statements about Plaintiffs' products and services, doubling down on the
defamatory gist of the videos by describing the videos as "exposing"
Plaintiffs "as scammers" who desire to "trick customers into purchasing
... coaching courses". See Second Brief, at 31. For example, in the First
Video, Cornelia asks Mulvehill to follow Mulvehill's "outline full of gold"
and explain Plaintiffs' products and services, 3-SER-571 and Cornelia
affirms Mulvehill's false statements throughout. 3-SER-572; 3-SER-574;
3-SER-576-577; 3-SER-579; 3-SER-580-581. In fact, it 1s all of the false
statements taken together that leads Cornelia to state that "Derek
Moneyberg fits all of the checkboxes for scammer of the year". 3-SER-
673.

Trying to minimize the statements by claiming they attack Mr.
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Buczkowski "on a personal level", Cornelia ignores that Plaintiffs'
product is the services it provides in coaching on finance, business, and
real estate. FER-026; see also 2-ER-232 (Buczkowski is the sole owner
and principal operator of the Wealthy and the Derek Moneyberg brand,
offering programs on entrepreneurship, financial markets, and real-
estate investing.). The injury to Plaintiffs’ business from Cornelia’s false
statements flows from the audience's belief in the statements, and is
clearly within the zone of interest the Lanham Act seeks to protect. See
Wyndham Vacation Ownership, Inc. v. Miller, 2019 WL 5394074 (M.D.
Fla. Oct. 11, 2019) at *4 ("When a defendant harms a plaintiff's
reputation by casting aspersions on its business, the plaintiff's injury
flows directly from the audience's belief in the disparaging statements")
(cleaned up) (quoting Lexmark, 572 U.S. at 138).
c. The Speaker Had Economic Motivation

Defendants do not suggest that exposing "fake gurus" is some
altruistic act. In fact, the Defendants have never claimed that there was
even partially a non-economic motivation for the production of these
videos. See FER-058-059; 3-SER 543-548. By offering competing

products in the real estate category on their platform, and by disparaging
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Plaintiffs' products and services, Defendants clearly viewed Plaintiffs as
a competitor. See Section V(B)(1)(b), supra. Cornelia's speculation that
Plaintiffs might next be offering a program that would compete with his
own offering to 1,000 subscribers offering, see 3-SER-585, and that he is
angered by Plaintiffs’ real-estate programs because he is also operating
in that field, see 3-SER-574, suggests an economic motivation within the
zone of interest the Lanham Act was designed to protect. See Lexmark,
572 U.S. at 131-132.

In addition, Cornelia’s false statements that are actionable under
the Lanham Act provide further economic benefit to Cornelia by
expanding the reach of his platform. Cornelia makes money when videos
are played because ads are played and he gets paid when that occurs.
FER-028; FER-013. Plaintiffs were monetized to get hits on the video.
Id. By releasing videos that disparage plaintiffs and discredit their
business, tethered with advertising revenue generated by viewing the
video and themselves offering competing services, Plaintiffs stand to
profit. Id.

And, as noted supra, Defendants' YouTube channel promotes

Defendants' services, including the House Hack Manual and related
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mentoring program. As Arrix explains:
Economic motivation is not limited simply to the expectation
of a direct commercial transaction with consumers. Courts
have found commercial speech even when it involves indirect
benefits, such as benefits to employee compensation,
improvements to a brand's image, general exposure of a
product, and protection of licensees' interests. Importantly,
the type of economic motivation is not the focus; rather, the
crux 1s on whether the speaker had an adequate economic

motivation so that the economic benefit was the primary
purpose for speaking.

Arrix, 985 F.3d at 1117 (cleaned up). The Defendants had an economic
motivation, and the district court's narrow definition of commercial
speech was wrong.

2. Cornelia was in commercial competition with
Plaintiffs

Defendants assert that this element of an unfair competition claim
has likely been abrogated by Lexmark Int'l, Inc. v. Static Control
Components, Inc., 572 U.S. 118 (2014), and thus Defendants do not
address this factor. Second Brief at 29 n.12. Defendants have abandoned
and/or waived any argument that Defendants were not in competition
with Plaintiffs; they were. Martinez-Serrano v. I.N.S., 94 F.3d 1256,

1259 (9t Cir. 1996); see 2-ER-084-085.
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3. The Videos Were Made in Order to Influence
Consumers to Purchase Cornelias Goods and
Services

The district court never considered this third Coastal factor. See
ER-013-14. Defendants clearly intended to influence consumers to
purchase Defendants' goods and services; Cornelia testified to the same.
("Q: 1in these videos, did you mention any of — any of the products that
you offer to third parties . . . for sale? A. I believe I did yes, ... there
are two e-books. One is on house hacking, the other is on the first 1,000
subscribers for growing a channel on YouTube." FER-015. Defendants'
intent is sufficient; Lanham Act liability applies to misleading or false
advertising "that occurs before any products are actually sold." Nat'l
Artists, 769 F. Supp. at 1233 (emphasis added) (citing Matsushita Electric
Corp. of America v. Solar Sound Systems, Inc., 381 F. Supp. 64 (S.D.N.Y.
1974)).

Even so, the district court incorrectly characterized the overt
reference to Plaintiffs real estate business as an "exaggeration" and did
not view the evidence in the light most favorable to Plaintiffs. 1-ER-013.
Viewing the evidence in the light most favorable to Plaintiffs, the record

supports the Lanham Act claim.
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4. The Statements Were Sufficiently Disseminated to
the Purchasing Public

On his YouTube channel, Cornelia cross-promotes his other social
media sites, and provides links to his real estate investing e-book, called
the "House Hack Expert". 2-ER-96; 2-ER-98. As of May 11, 2022,
Defendants had uploaded 250-300 videos on their YouTube channel. 2-
ER-79. Defendants utilize their YouTube channel to promote their
services and e-books. 2-ER-74; 2-ER-71; 2-ER-79. Defendants conceded
that the First and Second Videos were published on their YouTube
channel. FER-060. In other words, Defendants published the Videos to
their purchasing public.

There i1s no minimum level of dissemination under the fourth
Coastal factor; one court found that one letter to a single customer was
enough to trigger liability. Mobius Management Systems, Inc., v. Fourth
Dimension Software, Inc., 880 F.Supp. 1005 (S.D.N.Y. 1994). "The level
of circulation required to constitute advertising and promotion will
undeniably vary from industry to industry and from case to case." Seven-
Up Co. v. Coca-Cola Co., 86 F.3d 1379, 1385 (5% Cir. 1996) (quoting
American Needle & Novelty, Inc. v. Drew Pearson Marketing, Inc., 820 F.

Supp. 1072, 1077 (N.D. I1l. 1993)). As of June 2021, the First Video had
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over 30,000 views, and the Second Video had over 15,000. FER-079.

Defendants have asserted that the statements were made in a
public forum. See Second Brief at 78. The undisputed public forum
where Defendants published the videos in an effort to drive revenue for
viewing the videos and with the intention to direct consumers to
Defendants was itself the relevant purchasing public. See FER-029.
Furthermore, there was a tangible effect of the publication of the videos.
That is, Plaintiffs' expert explained that the release of the videos caused
a reduction relative to Plaintiffs' total projected client base of 387 clients.
3-ER-322-323. Viewing the evidence in the light most favorable to
Plaintiffs, the videos were disseminated to the "relevant purchasing
public" because they resulted in a sharp reduction in Plaintiffs' client
acquisition. Id. The district court erred in granting summary judgment
on Plaintiffs' Lanham Act claim, and this Court should reverse and
remand.

C. The District Court Erred in Granting Summary

Judgment to Defendants on Plaintiffs' Defamation
Claim

1. Cornelia Made False Statements and Published
Both Videos

The First and Second Videos were not live interviews. Cornelia was
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not interviewing Mulvehill live, becoming shocked and surprised at his
guest's sudden and surprising outbursts. Instead, Cornelia invited
Mulvehill onto Cornelia's YouTube show, elicited statements from
Mulvehill, made statements that Mr. Buczkowski was manufacturing
drugs, spent hours editing and reviewing the videos, and then published
them both on his YouTube channel. 2-ER-124; 2-ER-58; 2-ER-63-64.
One who repeats, reproduces, or otherwise republishes defamatory
material is subject to liability as if he had originally published it. Miller
v. Jones, 970 P.2d 571, 575 (Nev. 1998). Indeed, the difference between
live reporting and the airing of edited episodes can be important because
"defamation may be proven by establishing that a party published a false
and defaming statement with reckless disregard for the truth or with
negligence in failing to ascertain the truth." Battle v. A & E Television
Networks LLC, 837 F.Supp.2d 767, 776 (M.D. Tenn. 2011) (quoting
Sullivan v. Baptist Mem. Hosp., 995 S.W.2d 569, 575 (Tenn. 1999)). "The
appropriate question to be determined . . . is whether Defendants
exercised reasonable care and caution in checking on the truth or falsity
and the defamatory character of the communication before publishing it."

Battle, 837 F. Supp.2d at 776 (quoting Woodruff v. Ohman, 166 Fed.
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Appx. 212, 216 (6t Cir. 2006)); see Miller, 970 P.2d at 1299. The Corsi
case, cited by Defendants, see Second Brief at 40, is inapposite; the
theory in Corsi was that the defendants were all acting in concert for
defamation, not that any defendant reviewed, edited, and then elected to
publish defamatory statements. Corsi v. Infowars, LLC, 2021 WL
2115272 (W.D. Tex. May 25, 2021).

The statements were false. 2-ER-231-235. The statement that
Buczkowski manufactured drugs is false. 2-ER-93; 2-ER-233-234. The
statement that Buczkowski or Larson Consulting laundered money is
false. 2-ER-233. The statement that Buczkowski framed Mulvehill for
an arrest is false. 2-ER-234. The statement that he was involved in the
death of a woman is false. 2-ER-234-235. The statement that he did not
obtain an MBA from the University of Chicago Booth School of Business
1s false. 2-ER-232; 2-ER-237.

In the district court, Defendants did not claim that the statements
they published were true, or even that the gist or sting of the statements
were substantively true. FER-065-068; see Rosen v. Tarkanian, 453 P.3d
1220, 1224 (Nev. 2019). Instead, Defendants argued below that they "did

not know or believe any statement . . . was false", see FER-064; and
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Cornelia stated that he "was not in possession of any evidence that
contradicted the statements about Plaintiffs". 2-ER-127. In other words,
the Defendants failed to research the claims, turned a blind eye to the
truth, and recklessly published the statements, claiming that they "did
not know or believe any statement" was false. FER-032-035. This is
insufficient to suggest, when viewing the evidence in the light most
favorable to Plaintiffs, that Defendants statements were anything but
defamatory.* This Court should reverse.
2. The Statements Do Not Qualify as Opinion
An 1mplication that factual information exists to prove defamatory

statements negates a finding that a statement was an evaluative opinion.

4 Defendants assert in a footnote in their Second Brief that the
defamation claim fails "because it is completely unsupported by evidence
of damages". Second Brief, at 656 n. 20. Nevada explains that a
defamation claim requires actual or presumed damages. CCSD v. Virtual
Ed. Software, Inc., 213 P.3d 496, 503 (Nev. 2009); see also Okeke v.
Biomat USA, Inc., 927 F.Supp.2d 1021, 1026 (D. Nev. 2013) (identifying
elements for defamation, including "actual or presumed damages"). If a
defamatory communication imputes a person's lack of fitness for trade,
business or profession, it is deemed defamation per se and damages are
presumed. K-Mart Corp. v. Washington, 866 P.2d 274, 282 (Nev. 1993),
disapproved on other grounds, Pope v. Motel 6, 114 P.3d 277 (Nev. 2005).
Regardless, Plaintiffs presented evidence of damages in the form of their
expert witness report. 3-ER-317-341 (McDonough report).
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Lubin v. Kunin, 17 P.3d 422, 426 (Nev. 2001); see also, Gardner v.
Martino, 563 F.3d 981, 986 (9t Cir. 2009) ("a statement that may imply
a false assertion of fact is actionable even if it is couched as a statement
of 'opinion") (quoting Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990)).
Any ambiguity regarding the statement and whether it is a fact or
evaluative opinion is a question for the jury. Lubin, 17 P.3d at 426; see
also Miller, 970 P.2d at 575 ("where a statement is susceptible of multiple
interpretations, one of which is defamatory, the resolution of this
ambiguity 1s left to the finder of fact") (citing Posadas v. City of Reno, 851
P.2d 438, 442 (Nev. 1993).

In his interview, Cornelia implied the existence of factual
information rather than opinion. 3-SER-571 ("every claim in this video
1s from information given to John from anonymous sources"); 3-SER-583
(vouching for Mulvehill) ("He gets the emails all the time of all the kids
whose lives have been ruined. So he sees it firsthand. So when he speaks
on this, he's speaking from many students reaching out"); 3-SER-614
("And you just sent me . . . you sent me one from a student. So you're
hearing the reviews in person, so this isn't an opinion").

The 1dea that the statements were mere rhetoric or within a
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protected zone of imaginative expression is ludicrous. These are not
casual statements that Buczkowski was a "loser" or "sleazy". These were
statements that Larson Consulting is "a front for laundering money", 2-
ER-170; that "if it's a house tied to him, it was a house purchased using
drug money", 3-SER-612; that Buczkowski "has a lengthy arrest record
. . . for manufacturing illegal drugs" and "it's public record too like it's
known it's public", 3-SER-605, among others. Unlike the cover story in
Lewis v. Time, Inc., 710 F.2d 549 (9t Cir. 1983), that claimed that a
lawyer was one of the profession's "shadier practitioners", but which
story was based upon disclosed nondefamatory facts, Defendants so-
called "expression of opinion" in this case is based upon implied and
unstated false "facts". 3-SER-571 ("every claim in this video is from
information given to John from anonymous sources"). Regardless, even
Cornelia admitted in the video that his statements were not "opinion".
Id.; see,e.g., 3-SER-614 ("And you just sent me . . . you sent me one from
a student. So you're hearing the reviews in person, so this isn't an
opinion"). Any ambiguity in the statements are issues to be decided by a

jury. Lubin, 17 P.3d at 426.
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3. Appellants are Not Limited Purpose Public
Figures and the District Court Incorrectly
Determined that They Were

Defendants assert only that Plaintiffs are limited purpose public
figures. Second Brief, at 52. Defendants waive, therefore, any argument
that Plaintiffs are public figures for all purposes and in all contexts.
Martinez-Serrano, 94 F.3d at 1256.

A public controversy must be "a real dispute, the outcome of which
affects the general public of some segment of it." Planet Aid, Inc. v.
Reveal, 44 F.4th 918, 925 (9th Cir. 2022) (quoting Makaeff v. Trump
University, 715 F.3d 254, 267 (9th Cir. 2013)). It is not enough to claim
that an individual is involved in a controversy "of interest to the public".
Dworkin v. Hustler Magazine Inc., 867 F.2d 1188, 1197 (9th Cir. 1989).

Neither the district court nor Defendants in the court below ever
explained how each of the statements made about Plaintiffs were related
to any existing public controversy. 1-ER-014-015; 2-ER-109-110.
Defendants now claim — for the first time — that Plaintiffs are limited-
purpose public figures "in the context of whether they are fraudsters and

scammers." Second Brief, at 56. But if this ipse dixit logic were enough

to establish the first Planet Aid factor, "whether a public controversy
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existed when the statements were made", then the question of whether
any person "is a fraudster and scammer" would simply swallow the rule.
Cf. Planet Aid, 44 F.4%h at 925.

Even so, in a twist of irony, many of the hearsay and
unauthenticated "pre-existing stories" that Defendants rely upon, are
actually other defamatory statements made by Mulvehill, and are further
madmissible. See, e.g., 2-SER-483-484 (Facebook post, dated February
24, 2019, where Mulvehill says that "ex-criminal" Plaintiff stole his
marketing) and 2-ER-089-091 (Plaintiffs' objection to inadmissible posts);
2-SER-485-489 (May 2020 interview by Mulvehill of an "ex-RSD"
employee) and 2-ER-089-091 (Plaintiffs' objection). There can be no
"existing public controversy" derived from other defamatory material.

Other "pre-existing stories" offered by Defendants have no tie to
any public controversy, are dated after the videos, and appear to be an
outlet of venom. See, e.g., 3-SER 490-492 (Reddit post printed on May 2,
2022 with anonymous posts that "these snakes are everywhere" and "I
hate these people. I want to kill them") and 2-ER-089-091 (Plaintiffs'
objection; 3-SER-494-498 (Reddit post printed on May 2, 2022 with

anonymous posts that "He blocked me on Instagram without cause" and

41



Case: 23-3390, 06/20/2024, DktEntry: 37.1, Page 50 of 72

"Doesn't make Derek less of a scammer though") and 2-ER-089-091
(Plaintiffs' objection). As to these "stories", since they post-dated the
Videos, Defendants could not assert that Plaintiffs already injected
themselves into the public controversy at the time the statements were
made. Fitzgerald v. Penthouse Intern., Ltd., 691 F.2d 666, 668 (4th Cir.
1982); see 2-ER-109-110.

Nor can "aggressive advertising" elevate Plaintiffs to public figure
status. While Makaeff v. Trump establishes that large-scale, aggressive
advertising can voluntarily expose a company as to its advertised
products, there must be a "direct relationship between the promotional
message and the subsequent defamation". Makaeff v. Trump University,
LLC, 715 F.3d 254, 268 (9th Cir. 2013) (quoting Blue Ridge Bank v.
Veribanc, Inc., 866 F.2d 681, 687 (4th Cir. 1989)). At best, the "dozens of
interviews with . . . media outlets" are no more than printouts of
Plaintiff's Instagram account with a print date of February 2022 (after
the videos were published), articles appearing after the publication date
of the Videos, and articles containing advice. See, e.g., 1-SER-072
(Instagram post noting "Stay Calm When Others are Panicking"); 1-SER-

135 (Instagram post noting "You don't get what you want, you get what
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you are"); and 1-SER-169 (Instagram post noting "You're in charge of
your life"); 2-SER-193-196 at 2-SER-194 (dated February 20, 2021, after
Videos published and noting "When building your financial future, you
have to reevaluate your mindset"); 2-SER-201-207 (article containing
advice from Moneyberg including "[w]hen you are complacent, you will
miss things, and that is the killer of all dreams" at 2-SER-203 and that
"a business coach will push you to double down on your strengths" at 2-
SER-204); 2-SER208-212 at 2-SER-209 ("Derek Moneyberg's work
speaks all about how he transitioned himself from working at Walmart
to becoming a wealth coach"); 2-SER-283-285 at 2-SER-284 ("The secret
to success 1s focusing on long term goals instead of short gains").

There 1s no "direct relationship" between the messages in the
Instagram posts and advice articles and the defamatory statements in
the Videos about money laundering, drug sales, and lack of an education.
Cf. Makaeff, 715 F.3d at 268-269 and n. 11 (direct relationship between
statements regarding deceptive business practices and aggressive
advertising campaign where advertising campaign included free
introductory seminars and "specifically denied" both that Trump

University "hook[s] you on promises and never deliver[s]" and that it tries
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"to sell you more products"). The district court did not find that
"aggressive advertising" elevated Plaintiffs to public figure status, and
this Court cannot either. Id.

Defendants argue that there was some "existing public controversy"
about whether Plaintiffs were "fraudsters or scammers". But Defendants
did not merely criticize Plaintiffs' business practices in the Videos;
Defendants published and made statements that Plaintiff was a drug
manufacturer and was laundering money. The actual malice standard
only applies to limited-purpose public figures where "the alleged
defamation is related to the plaintiff's participation in the controversy."
Planet Aid, 44 F.4%h at 928 (citing Waldbaum v. Fairchild Publications,
Inc., 627 F.2d 1287 (D.C. Cir. 1980) ("Misstatements wholly unrelated to
the controversy . . . do not receive the New York Times protection")).

There was no existing public controversy that exists to elevate
Plaintiffs to limited public figure status. Planet Aid, 44 F.4th at 928. This
Court should reverse the district court’s holding that Plaintiffs were
limited-purpose public figures.

4. Appellants Established Actual Malice

As noted in the Opening Brief, while Appellants have asserted that
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no actual malice requirement exists in this case because they are not
public figures, Appellants nonetheless established actual malice. See
Opening Brief at 30-39. Actual malice exists when the statement is made
with knowledge that it was false or reckless disregard of whether it was
true or not. Posadas v. City of Reno, 851 P.2d 438, 443-4 (Nev. 1993).
Evidence that a publisher knew its sources were unreliable but made no
attempt to verify the sources' information, Curtis Pub. Co. v. Butts, 388
U.S. 130, 157-158 (1967), or that a publisher publishing contested
allegations while deliberately ignoring sources or information that might
reveal what actually happened, Harte-Hanks Commc'ns, Inc. v.
Connaughton, 491 U.S. 657, 690 (1989), can qualify. Actual malice
encompasses stories "based wholly on an unverified anonymous
telephone call" or "where there are obvious reasons to doubt the veracity
of the informant or the accuracy of his reports." St. Amant v. Thompson,
390 U.S. 727, 732 (1968). Itis anissue of fact properly left for resolution
by jury. Posadas, 851 P.2d at 444.

Defendants asserted that they "did not know or believe any
statement in any of the videos was false." 1-ER-012. Despite being

"Initially somewhat suspicious of Mulvehill's credibility", 3-SER-544,
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Defendants concede that they were "relying on Mulvehill and his
sources". Second Brief, at 59. Cornelia's own testimony creates issues of

fact regarding his actual malice in publishing the Videos:

Q. Why didn't anything that [Mr. Mulvehill] said . . . seem
implausible?

A.  Well, for first, his "lay count," as he words it . . . I found
that to be an accurate number. . . .

2-SER-461.

Q. Okay ... did you perform any — any research to verify
any of the statements or the claims that Mr. Mulvehill made?

A. So on his videos there's . . . numerous comments being
left about the plaintiffs on those specific videos. You also had
Reddit posts . ..

Q. Okay. And these statements from these other people . .
. were they consistent with what Mr. Mulvehill said to you or
in his prior videos?

A. Not everything specifically, of course, but were — was
there an indication that there was a lot of things going on with
the business that weren't favorable or positive? Absolutely.

2-SER-467-468.

Q. And what research did you conduct into Stacey Lynn
Saunders?

A. So I was not able to access that information.

2-SER-460-461.

Q. Did you perform any research into whether Mr.
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Buczkowski did have those education credentials?

A. No, because I found it irrelevant. . . .

2-SER-468.

To sum up Mr. Cornelia's testimony in support of his belief that the
statements were true: he found Mulvehill credible because he claimed to
have slept with 1,300 women and Cornelia believed that was true; posts
on YouTube videos and Reddit posts did not specifically confirm the
published statements but provided "an indication" that Plaintiffs'
business was not "favorable or positive"; he did not research the claim
that Mr. Buczkowski was linked to the death of a woman, because he
could not access that information; and he found it irrelevant to research
the claim about the education credentials. "[O]bvious reasons to doubt
the veracity of the informant or the accuracy of his reports" exist. St.
Amant v. Thompson, 390 U.S. 727, 732 (1968).

The district court did not, because it could not, reference any
"reasonable information" supporting the statements that Mr.
Buczkowski lied about his educational credentials; that he was involved
in drug manufacturing and/or sales; that his company Larson Consulting
was a front for money laundering; that he set up Mulvehill for his 2013

arrest; or that he was involved with the death of a woman related to
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Mulvehill’s 2013 arrest. Any determination regarding actual malice is
an issue of fact properly left for resolution by jury and this Court should
reverse and remand for trial. Posadas, 851 P.2d at 444.

D. The District Court Erred When It Granted Summary

Judgment in Favor of Defendants on Plaintiffs’
Intentional Infliction of Emotional Distress Claim.

A claim for relief under Intentional Infliction of Emotional Distress
requires extreme and outrageous conduct with the intention of, or
reckless disregard for, causing emotional distress that causes plaintiff to
suffer severe or extreme emotional distress and actual or proximate
causation. Olivero v. Lowe, 995 P.2d 1023, 1025 (Nev. 2000) (citing Star
v. Rabello, 625 P.2d 90, 91-92 (Nev. 1981).

Plaintiffs pled that the statements "brought back terrible emotional
and childhood trauma for Mr. Buczkowski" and that he has "endured
significant mental anguish, including anxiety, tension, lost sleep and
overeating" as a result of the statements. FER-080-081. It is undisputed
that Defendants published the videos containing the defamatory and
disparaging statements about Plaintiffs. In doing so, their conduct was
extreme and outrageous due to the shocking content of the statements

that Plaintiffs launder money, were involved in a drug operation, and
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were linked to the death of a woman. Evidence of physical injury or
1llness from emotional distress is not required. Nelson v. City of Las
Vegas, 665 P.2d 1141, 1145 (Nev. 1983) ("the less extreme the outrage,
the more appropriate it is to require evidence of physical injury or illness

from the emotional distress").

E. The District Court Erred When It Held that Plaintiffs
Did Not Establish Actual Malice Despite Defendants’
Reckless Disregard for the Truth, or Special Damages
in Support of Their Claim for Business Disparagement.

As noted in the Opening Brief, Defendants did not claim that their
publications were privileged. Opening Brief, at 48. Further, Defendants
concede that at least one of the statements is false, 2-ER-107, and provide
only illogical inferences as support that the other statements were
opinion. Opening Brief, at 48; see Section III(D), supra. Additionally,
Defendants showed a reckless disregard for the veracity of the
statements by relying on a disreputable and biased source for
information and by failing to conduct reasonable research into the
statement before publishing them. See Section V(C)(4), supra.

When moving for summary judgment, Defendants did not argue a
lack of special damages. FER-035-074. In opposing Plaintiffs' motion for

partial summary judgment, Defendants argued that the opinions of

49



Case: 23-3390, 06/20/2024, DktEntry: 37.1, Page 58 of 72

Plaintiffs' damages expert were flawed and that Defendants' rebuttal
expert identified these deficiencies. FER-010.

The district court summarily and incorrectly held that "Plaintiffs
further fail to show any proof of special damages." 1-ER-18. In so
holding, the district court ignored Plaintiffs’ expert report outlining the
general decline in business suffered by Plaintiffs following the
publication of the Cornelia Videos.? 3-ER-311-341; see also 2-ER-244;
CCSD v. Virtual Educ. Software, Inc., 125 Nev. 374, 387, 213 P.3d 496,
505 (Nev. 2009) (special damages can be established by demonstrating
economic loss attributable to the defendants’ conduct, either through the
loss of specific sales or "a general decline of business").

Defendants failed to demonstrate a lack of a genuine issue of

material fact as to Plaintiffs’ special damages. This Court should reverse

5 Defendants assert that the damages evidence is "speculative". Second
Brief, at 66. But Defendants confuse when damages are deemed legally
speculative, as opposed to circumstances where the harm is clear and the
amount is subject to uncertainty. "[I]f there is evidence that damage
resulted from the defendant's wrongful act and a reasonable method for
ascertaining the extent of damage is offered through testimony, the fact
that some uncertainty exists as to the actual amount of damage
sustained, does not preclude recovery." Bader v. Cerri, 609 P.2d 314, 318
(Nev. 1980), overruled on other grounds by FEvans v. Dean Witter
Reynolds, Inc., 5 P.3d 1043 (Nev. 2000). Defendants' rebuttal expert
report simply creates an issue for trial.
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the district court’s Order granting of summary judgment in favor of
Defendants on Plaintiffs’ claim for Business Disparagement and instruct
the district court to allow it to proceed to trial.

F. Genuine Issues of Material Fact Exist on Plaintiffs'
Defamation Claim

The district court denied Plaintiffs' motion for partial summary
judgment as moot. 1-ER-016; 1-ER-018. As noted in Section V(C), supra,
genuine issues of material fact exist on Plaintiff's defamation claim. The
claim should proceed to trial.

G. The District Court Erred in Awarding Fees to
Defendants

As noted in the Opening Brief, the district court erred in finding
that Defendants were prevailing parties. Opening Brief, at 51-52. Thus,
the district court abused its discretion in awarding costs. See Vazquez v.
Cty. of Kern, 949 F.3d 1153, 1159 (9th Cir. 2020).

H. The District Court Properly Denied the Anti-SLAPP
Special Motion to Dismiss

The district court found that the Defendants did not meet the first
prong of the anti-SLAPP analysis, and denied the special motion to
dismiss. 1-ER-012. This Court may affirm the district court's decision

"on any ground supported by the record even if not explicitly relied upon
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by the district court." Johnson v. Barr, 79 F.4th 996, 1003 (9th Cir. 2023).
Because Defendants cannot establish the first prong, and could not
establish the second prong, this Court should affirm the district court's

denial of the special motion to dismiss.

1. The Statements Were Not Made in Direct
Connection with an Issue of Public Interest

A "good faith communication in furtherance of the right to petition
or the right to free speech in direct connection with an issue of public
concern" includes a "[cJommunication made in direct connection with an
issue of public interest in a place open to the public or in a public forum",
which "is truthful or is made without knowledge of its falsehood." Nev.
Rev. Stats. 41.637(4). Relying on the district court's incorrect finding
that Plaintiffs were "public figures", Defendants assert that Plaintiffs'
followers on social media have a "significant interest" in "whether
Appellants are unethical scammers". Second Brief, at 73-76.

Attempting to link the statements to their stated matter of public
interest, Defendants assert that the dubious matter is "of significant
interest to the millions of people who follow Plaintiffs on Instagram and
to whom they advertise their services, as well as their thousands of

customers." Second Brief, at 76. But Defendants made all their
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statements on YouTube videos, and not by publishing the statements on
a consumer watchdog website. Compare Kevin Zhang Inc. v. Rozsa, 2021
WL 1570837 (C.D. Cal. 2021) (finding defamatory statements on
YouTube video were not matters of public interest) with Piping Rock
Partners, Inc. v. David Lerner Assocs., Inc. 946 F. Supp. 2d 957, 965 (N.D.
Cal. 2013) (finding matters of public interest as to comments made on
consumer report websites), aff'd, 609 F. App'x 497 (9th Cir. 2015). Thus,
like the plaintiff in Zhang, it is "equally plausible that the statements
were primarily made as personal attacks" against Plaintiffs' business
reputation and background. Zhang, 2021 WL 1570837 at *4.

Further, Defendants do not, because they cannot, identify anything
other than a "broad and amorphous public interest". Hilton v. Hallmark
Cards, 599 F.3d 894, 908 (9th Cir. 2010). Carrying Defendants' argument
through, whether someone 1s an "unethical scammer", would always
constitute a matter of public interest. This is not permitted under the
standard. See, e.g., Rivero v. American Federation of State, County, and
Municipal Employees, AFL-CIO, 130 Cal.Rptr.2d 81 (Cal. Ct. App. 2003)
(union's statements about janitor did not constitute issue of public

interest even when abusive supervision of employees may impact a
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community of 17,000 employees); World Financial Group, Inc. v. HBW
Ins. & Financial Services, Inc., 92 Cal. Rptr.3d 227 (Cal. Ct. App. 2009)
("while employee mobility and competition are undoubtedly issues of
public interest when considered in the abstract, one could arguably
identify a strong public interest in the vindication of any right for which
there i1s a legal remedy").

Defendants ignore the multiple damaging statements they
published which have no link, whatsoever, to their stated public interest.
First, Defendants published statements that Mr. Buczkowski was lying
about his MBA from the University of Chicago. See Sections III(D) and
V(O)(1), supra. These statements were not a matter of concern to a
substantial amount of people, nor do they have a degree of closeness to
Defendants' stated public interest in scamming; Defendants cannot take
shelter under the anti-SLAPP statutes. Coker v. Sassone, 432 P.3d 746,
750 (2019) (quoting Shapiro v. Welt, 389 P.3d 262, 268 (Nev. 2017))
("there should be some degree of closeness between the challenged
statements and the asserted public interest.")

Second, Defendants published statements that insinuated that

Plaintiff Buczkowski used one of his businesses for money laundering.
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See Sections III(D) and V(C)(1), supra. These defamatory statements
have no link to Defendants' asserted public interest of scamming and
they do not fall under the protection of the anti-SLAPP statutes. Coker,
432 P.3d at 750 ("there should be some degree of closeness between the
challenged statements and the asserted public interest.")

Third, Defendants published statements that Plaintiff Buczkowski
"must have been running a drug operation." See Sections III(D) and
V(C)(1), supra. Not only are the false and defamatory statements
unrelated to Defendants' stated public interest in "scamming," they also
only relate to a matter of mere curiosity which do not rise to the level of
public interest. Coker, 432 P.3d at 750 ("public interest does not equate
with mere curiosity."). That is, the allegations of drug involvement are
gossip, not topics involving entrepreneurship, business or real-estate.
These statements have no connection with an issue of public interest and,
thus, cannot enjoy anti-SLAPP protection. Id.; Nev. Rev. Stats. 41.637(4).

Fourth, Defendants published statements alleging that "they came
after me trying to set me up for an arrest." See Sections III(D) and
V(C)(1), supra. The statements accusing Plaintiffs of setting up Mulvehill

for his arrest have no degree of closeness to the issue of scamming. See
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Coker, 432 P.3d at 750 ("there should be some degree of closeness
between the challenged statements and asserted public interest.").
Further, the circumstances of Mr. Mulvehill's arrest are a matter of
concern only to himself and a small audience and are not an issue of
public concern. Id. ("a matter of public interest should be something of
concern to a substantial number of people; a matter of concern to a
speaker and a relatively small specific audience is not a matter of public
Iinterest.").

Fifth, Defendants published statements that Plaintiff Buczkowski
had a "link" to the death of the woman who was connected to the crimes
for which Mr. Mulvehill was arrested. See Sections III(D) and V(C)(1),
supra.) There is no degree of closeness between these defamatory
statements and Defendants' asserted public interest in scamming. See
Coker, 432 P.3d at 750 ("there should be some degree of closeness
between the challenged statements and asserted public interest.").
Defendants failed to meet their burden under the first prong because
they did not demonstrate that the statements have a direction connection
to a matter of public interest and the district court properly denied their

motion. See Coker, 432 P.3d at 750.
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2. The Published Statements Were False and Were
Not Made in Good Faith

The District Court found that Defendants did not meet the
preponderance of the evidence standard in showing that their claim was
based on a good faith communication. 1-ER-012. Properly relying upon
the Nevada Supreme Court's decision in Rosen, the district court
determined that Defendants failed to show that the gist or sting of the
statements was substantively truet. Rosen, 453 P.3d at 1224.

Defendants argue that the Rosen standard is "not the only way"
that a defendant may show good faith, and that Defendants may show
that a statement was made without actual knowledge of falsity. Second
Brief, at 80-81; see NRS 41.637. However, as noted supra, the statements
do not qualify as statements of opinion. See Section V(C)(2), supra.

Cornelia claims that he did not "have any significant doubt as to
the accuracy of my or Mulvehill's statements about Plaintiffs". 3-SER-
547. This statement certainly hedges, although Defendants claim that it

1s enough to establish that Cornelia did not know or believe any

6 The Defendants' special motion to dismiss was not timely filed. See
FER-005. This court may uphold the district court's decision on the anti-
SLAPP motion for this reason alone. See Johnson, 79 F.4th at 1003.
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statement in any of the videos, whether uttered by him or Mulvehill, was
false.

But unlike the declarant in Stark v. Lackey, 458 P.3d 342, 347 (Nev.
2020) who claimed in a declaration that she believed the statements to
be truthful, there exists evidence in the record that conflicts with or
contradicts Cornelia's claim. For instance, Cornelia stated in his
declaration that he "was initially somewhat suspicious of Mulvehill's
credibility due to a claim he made that he had slept with over 1,000
women." 3-SER-544. And, when asked if Mr. Mulvehill expressed
animosity toward Mr. Buczkowski, Mr. Cornelia testified: "Yes." 2-ER-
065. Mulvehill expressed animosity and ill will toward Buczkowski,
engaged in name-calling about Buczkowski, and implied that he would
like to use his brass knuckles on Buzkowski. 2-ER-065-066. In other
words, Cornelia's own words belie his claim now that he made the
statements in "good faith".

Defendants cite to Williams v. Lazer, 495 P.3d 93, 98 (Nev. 2021),
to demonstrate that they acted in good faith. Second Brief, at 79.
Although the Williams court found that the defendant satisfied the first

prong of an anti-SLAPP motion, that case is distinguishable from this
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case for several reasons. First, the defendant in Williams made
"generalized statements that [plaintiff] acted wunethically and
unprofessionally" and the court found those to be statements of opinion.
Id. at 97. Here, Plaintiffs have identified specific statements of fact that
Mr. Buczkowski lied about his education and was involved in money
laundering and a drug operation; none of the statements in this litigation
were generalized statements of opinion. See Section V(C)(2), supra.
Second, the defendant in Williams stated that she believed the
statements were true "based on her experience with [plaintiff]." The
defendant in Williams provided an affidavit describing specific
experiences that she had with the plaintiff that showed that even if she
did not know the falsity of some of the statements, her first-hand
experiences with plaintiff demonstrated that the gist of the statements
was substantively true. Williams, 459 P.3d at 98. In this case, however,
when Mr. Cornelia was asked if he ever met Mr. Buczkowski, he stated:
"I have not." FER-014. And, when asked what research he conducted on
Plaintiffs, he stated that "I did, probably, a google search of Derek. It
wouldn't have been anything more than that." FER-034. Unlike the

defendant in Williams, Defendants had no first-hand experience to
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support the statements.

3. Defendants Cannot Meet the Second Prong of the
Anti-SLAPP Analysis

The district court did not reach the second prong of the anti-SLAPP
analysis because it properly found that Defendants failed to satisfy the
first prong of the statute. 1-ER-012. Further, since the district court
erred in granting summary judgment in Defendants' favor on the
defamation claim, and since the claim must proceed to trial, Plaintiffs
have demonstrated with prima facie evidence a probability of prevailing
on the claim. Nev. Rev. Stats. 41.660(3)(b). Defendants cannot meet the
second prong of the analysis. Id.

VI. CONCLUSION

For the foregoing reasons, this Court should reverse the district
court’s grant of summary judgment in favor of Defendants on each of
Plaintiffs’ claims for relief and instruct the district court to allow
Plaintiffs’ claims to proceed to trial. Further, because Defendants should
not have been awarded summary judgment on Plaintiffs’ claims, this
Court should also reverse the award of costs to Defendants. The Court
/1]

/11
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should affirm the district court's denial of the anti-SLAPP special motion
to dismiss.

Dated this 20th day of June, 2024.
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