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RM WARNER, PLC 

8283 N. Hayden Road, Suite 229 

Scottsdale, Arizona 85258 

Daniel R. Warner, Esq. (AZ Bar # 026503) 

Email: dan@rmwarnerlaw.com  

Raeesabbas Mohamed, Esq. (AZ Bar # 027418) 

Email: Raees@rmwarnerlaw.com     

Tel: 480-331-9397 

Fax: 1-866-961-4984 

Attorneys for Rhondie Voorhees 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

 

Audrey Davis, an individual, 

 

                                      Plaintiff, 

v. 

 

Rhondie Voorhees, personally and as 

Dean of Students at Embry-Riddle Aeronautical 

University; The Embry-Riddle Aeronautical 

University Board Of Trustees; Embry- 

Riddle Aeronautical University; and Tyler 

Smith, an individual,   

                                       

                                      Defendants. 

Rhondie Voorhees, an individual 

                                     Counterclaimant, 

v. 

 

Audrey Davis, an individual, 

 

                                      Counterdefendant. 

NO. 3:21-cv-08249-DLR 

 

REPLY IN SUPPORT OF 

DEFENDANT RHONDIE 

VOORHEES’S MOTION FOR 

JUDGMENT ON THE 

PLEADINGS AS TO COUNT III 

 

 

Defendant/Counterclaimant Rhondie Voorhees (“Dr. Voorhees”), by and through 

undersigned counsel, submits this reply in support of her Motion For Judgment On The 

Pleadings As To Count III (the “Motion”) (Doc. 75).  The bulk of Davis’s response in 
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opposition to the Motion (the “Response”) (Doc. 77) is riddled with inappropriate (and 

patently false) factual arguments1 and vitriol. The remainder of her Response, to the extent 

it doesn’t lobby the Court to take over the function of congress and rewrite 

Servicemembers Civil Relief Act (“SCRA”), twists and contorts statutory definitions and 

case law in an attempt to keep her clearly baseless SCRA claim alive. The Court must enter 

judgment in favor of Dr. Voorhees on Davis’s SCRA claim.  

I. Introduction.  

“The purpose of the Soldiers' and Sailors' Civil Relief Act is to prevent default 

judgments from being entered against members of the armed services in circumstances 

where they might be unable to appear and defend themselves.” United States v. Kaufman, 

453 F.2d 306, 308–09 (2d Cir. 1971).2 “The apparent purpose of both enactments was to 

protect persons in the military service from having default judgments entered against them 

without their knowledge.” Title Guarantee & Tr. Co. v. Duffy, 267 A.D. 444, 446–47, 46 

 
1 Davis’s factual arguments pertain to matters entirely outside of the pleadings and should 

be stricken by the Court or entirely disregarded. See Lee v. City of Los Angeles, 250 F.3d 

668, 688 (9th Cir. 2001), overruled on other grounds by Galbraith v. Cnty. of Santa Clara, 

307 F.3d 1119 (9th Cir. 2002). Davis makes numerous misrepresentations of fact in her 

Response, and Dr. Voorhees will resist the invitation to transform the Motion into a motion 

for summary judgment by substantively correcting them in this reply.  
2 On June 7, 2021, Davis was personally served with the Defamation Lawsuit at her home 

in North Carolina. See First Amended Complaint (“FAC”), Ex. 3, ¶ 2 (Doc. 49-3). She was 

not doing anything for the military at the time, and she was put on notice that a lawsuit was 

filed long before she was personally served. See Response, Exhibit 2 (Doc. 77-2) (email 

correspondence sent on May 20, 2021 discussing how a complaint was filed). She had 

plenty of time to request an extension to file an answer but purposefully waited until after 

ROTC training started and after default was already entered. See Response, Davis’s 

affidavit, Exhibit 3 at page 8 (Doc. 77-3) (Davis states that she didn’t start any training 

until July 2, 2021 – almost a month after she was served with the lawsuit). Portraying 

Davis as someone who was a victim of a “fraudulent default” is truly a dishonest and 

unethical lie.     
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N.Y.S.2d 441, 443 (App. Div. 1944) (emphasis added).3 It has been long held that 

legitimate servicemembers (unlike Davis) cannot use the SCRA as a sword against persons 

with legitimate claims. See Engstrom v. First Nat. Bank of Eagle Lake, 47 F.3d 1459, 1462 

(5th Cir. 1995) (citing Slove v. Strohm, 94 Ill.App.2d 129, 236 N.E.2d 326, 328 (1968)). 

“Unless it is made to appear that the rights of the person in the service will be prejudiced 

by a proceeding against him, the Act is inapplicable.” Lightner v. Boone, 222 N.C. 205, 22 

S.E.2d 426, 429 (1942), aff'd, 319 U.S. 561, 63 S. Ct. 1223, 87 L. Ed. 1587 (1943). Davis 

should not be permitted to take advantage of the SCRA under the circumstances. 

There are two sections of the SCRA (§ 3931 and § 3932) at issue in this matter. 

Whether § 3931 or § 3932 applies is determined by whether the alleged servicemember had 

notice of the lawsuit. The plain language of each section speaks for itself in this regard: 

 

(a) Applicability of section 

This section applies to any civil action or proceeding, including any child 

custody proceeding, in which the defendant does not make an appearance. 

* * * 

(d) Stay of proceedings 

In an action covered by this section in which the defendant is in military 

service, the court shall grant a stay of proceedings for a minimum period of 

90 days under this subsection upon application of counsel, or on the court's 

own motion, if the court determines that-- 

(1) there may be a defense to the action and a defense cannot be presented 

without the presence of the defendant; or 

(2) after due diligence, counsel has been unable to contact the defendant 

or otherwise determine if a meritorious defense exists. 

(e) Inapplicability of section 3932 procedures 

A stay of proceedings under subsection (d) shall not be controlled by 

procedures or requirements under section 3932 of this title. 

(f) Section 3932 protection 

 
3 Davis tactically made the decision to allow default to be entered. Davis was personally 

served with the summons (which warns against default) and complaint long before she 

started her ROTC training. 
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If a servicemember who is a defendant in an action covered by this section 

receives actual notice of the action, the servicemember may request a stay 

of proceeding under section 3932 of this title. 

 

50 U.S.C. § 3931 (emphasis added). This section plainly states that it applies when the 

defendant does not appear and does not have actual notice.  

This section did not apply to Davis. As discussed, Davis had actual notice of the 

Defamation Lawsuit and personally appeared in the case on July 19, 2021 -- immediately 

after the entry of default, and before Dr. Voorhees had an opportunity to seek a default 

judgment. See Motion to Stay/Continue, attached hereto as Exhibit 1, (with filing date of 

7/19/2021); see also Declaration On Default, dated July 8, 2021 (Doc. 49-3).  Moreover, 

Davis sought a stay under § 3932,4 which, in pertinent part, states as follows: 

 

(a) Applicability of section 

This section applies to any civil action or proceeding . . . in which the 

plaintiff or defendant at the time of filing an application under this section-- 

(1) is in military service or is within 90 days after termination of or release 

from military service; and 

(2) has received notice of the action or proceeding. 

* * * 

(e) Coordination with section 3931 

A servicemember who applies for a stay under this section and is 

unsuccessful may not seek the protections afforded by section 3931 of this 

title. 

 

50 U.S.C. § 3932 (emphasis added). This section clearly indicates that it applies when the 

alleged servicemember has notice of the action. However, Davis’s SCRA claim is based on 

§ 3931 – which did not apply to her. Accordingly, as a matter of law, Davis’s SCRA claim 

should be dismissed with prejudice, and judgment must be entered in favor of Dr. 

Voorhees.   

Additionally, independent of the Court’s legal conclusion regarding the issue above, 

 
4 See Doc. 77-3.  
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the section that allegedly applied to Davis states, “A servicemember who applies for a stay 

under this section and is unsuccessful may not seek the protections afforded by section 

3931.” 50 U.S.C. § 3932. Davis applied for a stay in the Defamation Case and was not 

successful at any point. See Minute Entries, attached hereto as Exhibit 2.5 As a matter of 

law, Davis’s SCRA claim fails, and the Court must enter judgment in favor of Dr. 

Voorhees.  

II. Davis was not a “servicemember” for purposes of the SCRA. 

Davis fails to address the plain language of her ROTC Contract (the “Contract”) as 

outlined in the Motion. Again, Davis was a fulltime student who agreed to enlist in the 

Reserve Component of the Army and could be ordered to active duty as an enlisted soldier 

after graduation or being disenrolled from the ROTC program. See Motion, Exhibit 2 (Doc. 

75-3). Likewise, Davis ignores that it has long been held that an ROTC cadet who fails to 

commission remains a civilian. United States v. You Lo Chen, 170 F.2d 307, 310 (1st Cir. 

1948) (“[T]here can be no military or naval service to be characterized as honorable, or 

otherwise, until the alien, by induction or enlistment, shall have become a member of one 

of the armed services of the United States,” despite “two years of training in the Reserve 

Officers' Training Corps at the University of Illinois.”).  

Davis is attempting to have the Court legislate from the bench by reading words into 

the SCRA that do not exist. More specifically, Davis would like the Court to amend the 

SCRA to include ROTC cadets; however, it makes little sense that ROTC cadets, who were 

not inducted into the military, could be considered servicemembers for purposes of the 

SCRA when the statute specifically excludes “full-time National Guard duty.”  

The SCRA protects active duty servicemembers of the United States military from 

 
5 A status conference on Davis’s motion to stay was held on September 20, 2021, and oral 

argument was set on her motion. After oral argument, an evidentiary hearing was set on 

Davis’s motion to stay.  
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certain obligations during the period in which they are engaged in fulltime active military 

service. See 50 U.S.C. § 3901, et seq.  

 

The term “military service” means-- 

(A) in the case of a servicemember who is a member of the Army, Navy, 

Air Force, Marine Corps, or Coast Guard-- 

(i) active duty, as defined in section 101(d)(1) of Title 10, and 

(ii) in the case of a member of the National Guard, includes service under a 

call to active service authorized by the President or the Secretary of 

Defense for a period of more than 30 consecutive days under section 502(f) 

of Title 32 for purposes of responding to a national emergency declared by 

the President and supported by Federal funds. . . . 

 

 

50 U.S.C. § 3911(2).  

 

The term “active duty” means full-time duty in the active military service 

of the United States. Such term includes full-time training duty, annual 

training duty, and attendance, while in the active military service, at a 

school designated as a service school by law or by the Secretary of the 

military department concerned. Such term does not include full-time 

National Guard duty. 

 

10 U.S.C. § 101(d)(1) (emphasis added). 

If congress saw fit to exclude fulltime National Guard servicemembers from the 

SCRA’s protections, clearly there is no “wiggle room” construe the statute as being 

inclusive of ROTC cadets who were “Ordered to Active Duty for Training (ADT).” 

Notably, the only way National Guard members can qualify for protection under the SCRA 

is “under a call to active service authorized by the President or the Secretary of Defense for 

a period of more than 30 consecutive days under section 502(f) of Title 32 for purposes of 

responding to a national emergency declared by the President and supported by Federal 

funds.” 50 U.S.C. § 3911(2)(A)(ii). Davis’s citation to cases that pertain to the Veterans 

Benefits Act, the Feres doctrine, and The Federal Tort Claims Act offer no support for 

Davis’s goal to have the Court rewrite the SCRA.  
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Similarly, Davis cites to 50 U.S.C. § 3917 in the hopes of finding some support for 

her position. However, the SCRA protections are specifically limited by the term “military 

service.” 50 U.S.C. § 3917 (“A member of a reserve component who is ordered to report 

for military service . . . .”). Therefore, for the same reasons as discussed above, this section 

offers no help to Davis. As a matter of law, the Court must enter judgment in favor of Dr. 

Voorhees on Davis’s SCRA claim. 

 

III. Davis offers no legal authority whatsoever to support her position that 

the SCRA applies to the entry of default at issue (or any other default).   

Davis’s argument that the definition of “judgment” under the SCRA allows the 

Court to expand the statute to encompass entries of default makes no sense. In fact, the 

definition only reinforces Dr. Voorhees’s position. The SCRA defines “judgment” to mean 

“any judgment, decree, order, or ruling, final or temporary.” 50 U.S.C. § 3911(9). The 

items listed in the definition are decisions or rulings made by a judge. They are not 

procedural events, such as an entry of default. A judge does not enter default, and no 

default was entered by the court or the judge in the Defamation Case. As Davis recognizes 

in her Response, “by operation of Arizona procedure, default was immediately entered” in 

the Defamation Case. Response, 3:18-19 (Doc. 77).  

Similarly, Davis appears to cite to The Judge Advocate General’s School’s Guide to 

the Servicemembers Civil Relief Act, a nonauthoritative source. However, the portion 

quoted by Davis does not remotely support her position.  Again, if anything, it supports Dr. 

Voorhees’s position. The applicable portion quoted specifically states that the “focus needs 

[to] be placed on the meaning of any court decision.” Response, 11:10-11 (Doc. 77).  And 

as discussed, the court does make any type of “decision” when there is an entry of default. 

The same is true regarding the child support case discussed in the Response. In 

Murdock v. Murdock, 526 S.E.2d. 241 (S.C. App. 1999), the court entered an actual 
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judgment for child support against the servicemember. Again, there was an actual decision 

by the court in that case, unlike the Defamation Case.    

Davis provides numerous citations while discussing the basics of statutory 

construction.  However, Davis completely ignores the fundamental differences between § 

3931 and § 3932 – all which turn on the issue of notice.  Under § 3931, there are more 

protections for servicemembers, as well as consequences for offenders, when no notice was 

provided to the servicemember,6 whereas the servicemember with notice has less 

protections and more responsibilities under § 3932.7  

“Section 521 only requires a plaintiff to file an affidavit ‘before [a court] enter[s] 

judgment for the plaintiff.’ ” Willhoit v. Suntrust Mortg., Inc., No. 12-CV-8386, 2013 WL 

1111823, at *4 (N.D. Ill. Mar. 18, 2013) (citation omitted) (emphasis added). “There is no 

requirement in this Section, or any other section of the SCRA, that requires a plaintiff to 

conduct any sort of investigation of a defendant's military status before commencing a suit, 

let alone that prevents a plaintiff from commencing suit.” Id. “The Court cannot extend the 

construction of the SCRA to create new rights.” Id.  

IV. Davis’s request for certification should be denied.  

Davis cannot meet the three requirements for certification under 28 U.S.C. § 

1292(b). Firstly, there is no controlling question of law as to which there is substantial 

ground for difference of opinion. It has long been held that the SCRA’s affidavit 

requirement only applies to default judgments. See U.S. v. Topeka Livestock Auction, Inc., 

392 F. Supp. 944, 950 (N.D. Ind. 1975) (finding that the SCRA’s affidavit requirement 

 
6 See § 3931 (requiring the court to scrutinize the affidavit before entering a default 

judgment, as well as including lenient provisions to set aside a default judgment). 
7 See § 3932 (requiring certain conditions to be demonstrated before the servicemember is 

eligible for a stay, and limiting the protections available if the servicemember fails to 

obtain a stay). It should be noted that Davis couldn’t meet these basic conditions in the 

Defamation Case, which is why she was not successful in obtaining a stay.  
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“applies only to default judgments.”). Additionally, as discussed, it has long been held that 

ROTC cadets do not actively serve in the military fulltime until they are commissioned or 

otherwise become members of the military. See United States v. You Lo Chen, 170 F.2d 

307, 310 (1st Cir. 1948) (“[T]here can be no military or naval service to be characterized as 

honorable, or otherwise, until the alien, by induction or enlistment, shall have become a 

member of one of the armed services of the United States,” despite “two years of training 

in the Reserve Officers' Training Corps at the University of Illinois.”).  

Secondly, an immediate appeal will not materially advance the ultimate termination 

of the litigation. While Dr. Voorhees’s counterclaim is not based on a federal question, it 

appears that diversity existed between the parties at the time the counterclaim was filed. As 

evidenced by the Contract, Davis was a citizen of North Carolina. While Dr. Voorhees’s 

alleges in her counterclaim that Davis was a resident of Arizona, the diversity jurisdiction 

statute, 28 U.S.C. § 1332, speaks of citizenship, not of residency. To be a citizen of a state, 

a natural person must first be a citizen of the United States. Newman–Green, Inc. v. 

Alfonzo–Larrain, 490 U.S. 826, 828, 109 S.Ct. 2218, 104 L.Ed.2d 893 (1989). “The natural 

person's state citizenship is then determined by her state of domicile, not her state of 

residence.” Kanter v. Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir. 2001). “A person's 

domicile is her permanent home, where she resides with the intention to remain or to which 

she intends to return.” Id. “A person residing in a given state is not necessarily domiciled 

there, and thus is not necessarily a citizen of that state.” Id. Moreover, Dr. Voorhees is 

capable of alleging an amount in controversy in excess of $75,000 and intends to seek 

leave to amend her counterclaim to properly plead diversity upon the Court’s dismissal of 

Davis’s SCRA.  Accordingly, the Court should decline Davis’s request for certification.  

V. Conclusion.  

Based on the foregoing, Dr. Voorhees respectfully requests that the Court enter 

judgment dismissing with prejudice Davis’s SCRA claim.  
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RESPECTFULLY SUBMITTED this 28th day of February, 2023. 

       

      RM WARNER, PLC 

 

     By:  /s/ Daniel R. Warner, Esq  

      Daniel R. Warner, Esq. 

8283 N. Hayden Road Suite 229 

Scottsdale, Arizona 85258 

Attorneys for Rhondie Voorhees 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, on the submission date referenced above, I caused the 

foregoing document to be electronically filed with the Clerk of the Court using CM/ECF.  I 

further certify that a true and correct copy of the foregoing document is being served via 

transmission of Notices of Electronic Filing generated by CM/ECF.   

 

/s/ Allison Shilling  

      Allison Shilling, RM Warner, PLC employee  
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DEFENDANT VOORHEES’ REPLY IN SUPPORT OF MOTION FOR 

JUDGMENT ON THE PLEADINGS 

EXHIBIT INDEX 

 

Exhibit No. Description 

1 Yavapai County Action Motion to Continue 07/19/2021 

2 Yavapai County Action Minute Entries 09/20/2021 and 

10/26/2021 

 

Case 3:21-cv-08249-DLR   Document 78-1   Filed 02/28/23   Page 1 of 1



EXHIBIT 1 
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EXHIBIT 2 
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