NO. 25-03-92211-D

PHI THETA KAPPA HONOR SOCIETY, § IN THE DISTRICT COURT
§
Plaintiff, §
§ VICTORIA COUNTY, TEXAS
V.
TONI MAREK, 377" JUDICIAL DISTRICT
Defendant.

DEFENDANT’S MOTION FOR COSTS, ATTORNEYS’ FEES,
AND SANCTIONS PURSUANT TO THE TCPA

TO THE HONORABLE JUDGE OF THIS COURT:

Comes now Defendant Toni Marek (“Defendant”), by and through undersigned counsel,
and files her Motion for Costs, Attorneys’ Fees, and Sanctions Pursuant to the TCPA, and would
respectfully show the Court the following:

1.0 INTRODUCTION AND BACKGROUND

This is a SLAPP suit, prohibited by the Texas Citizens Participation Act (“TCPA”), Tex.
Civ. Prac. & Rem. Code § 27.001-27.011. For that reason alone, fees are mandatory. However,
the plaintiff in this action has a history of censorious actions and has litigated this case in a manner
that has increased the costs and fees and which warrants not just fees, but strong sanctions.
Sanctions are not mandatory, but this case cries out for this Court to exercise its discretion to
impose them.

The key factual reason PTK claimed for needing a prior restraint was that Marek was going
to publish Plaintiff’s “attorney client privileged” information. The relevant information is the
email attached as Exhibit 1. At Oral argument, PTK’s counsel argued not only that it was
privileged, but that this email revealed their “legal strategy.” See Transcript of April 8§, 2025,
hearing on motion for temporary injunction, attached as Exhibit 2, at 23:19-20 (“It’s PTK’s legal

strategy, attorney-client privileged communications™); 34:19-35:2. However, clearly the email is



not attorney-client privileged at all. It is not from an attorney, it is not to an attorney, it is simply
from one person to three other people, none of them attorneys, about a deposition. The deposition
took place in November. The email is merely about what was going to happen at that deposition,
which is long in the past. And Plaintiff has a clearly-established right to publish. PTK was not
candid with this court. It should not be rewarded for that by skipping out on sanctions.

Had PTK told the truth about this document in the first place, the ex parte TRO would have
had no factual underpinning at all, but PTK certainly stretched the truth by neither disclosing these
key facts, nor even presenting a copy of the email in question to the Court. With nobody there to
challenge their characterization, the Court was only presented with one interpretation of the facts,
a false one. PTK misled the court in its ex parte filings and sought to mislead the court at oral
argument. Marek should not have had to defend against such fabrications, and engaging in such
fabrications must be disincentivized.

Legally speaking, the petition for the TRO fared no better than it did factually. It never
even mentioned a single case dealing with prior restraints, despite the fact that there is controlling
law such as Kinney v. Barnes, 443 S.W.3d 87, 89 (Tex. 2014), and a legion of other case law that
showed that PTK’s requested relief was not available. It does not even take a Lexis or Westlaw
account to learn this. A simple Google search for “Texas Prior Restraint Law” provides Kinney v.
Barnes as the first result. Given that First Amendment cases appear uncommon in Victoria
County, it is understandable why this Court might have signed an order that does not take this law
into account, but that is why there is a heightened duty of candor and disclosure in ex parte
proceedings. PTK was well aware of contrary case law and chose not to disclose it.

Let us do a Hanlon’s Razor analysis before we fully condemn PTK.? Is it possible that
PTK’s counsel was unaware of contrary law, and was simply incompetent in finding it? If so, a
bit of mercy might be in order. However, we have a rare situation here where we know for a fact

that PTK was well aware of every last bit of contrary authority — all of it.

2 Hanlon’s Razor is the adage: “Never attribute to malice what can be attributed to

incompetence.”
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The Court may recall that at the hearing, PTK chose not to disclose the fact that its other
prior restraint case (that it argued gave some underpinning to this one) was smacked down by the
Fifth Circuit. See Phi Theta Kappa Honor Soc’y v. Honorsociety.Org, Inc., 2025 U.S. App. LEXIS
8090 (5th Cir. Apr. 7, 2025). PTK seemed to hope that Ms. Marek would be unaware of this
development. Exhibit 2 at 19:12-16. One has to ask why PTK did not candidly disclose, when it
had the chance, that the only real authority in its motion had been vacated? It was no surprise to
PTK, as PTK is a party to that very case. Certainly, PTK knew it had lost a Fifth Circuit case.

But let us continue the analysis. PTK was under no obligation to agree that its actions
were wildly unconstitutional. Nobody is saying that. But for PTK to try to claim that it was
unaware that there was contrary case law is provably and demonstrably false. PTK had read the
brief of the Appellant in HonorSociety.Org and PTK also had, in its hands, the amicus brief of the
First Amendment Lawyers’ Association (“FALA”) in that case. See FALA Amicus Brief, Dkt.
No. 68, attached as Exhibit 3. PTK was under an obligation at an ex parte hearing to, at the least,
state to the Court “your honor, there is some contrary authority, we think we overcome it, but so
the Court can make an informed decision, it should be advised that this case can be distinguished
because ....” But they didn’t do that. They just hoped that the Court would not notice, and that
perhaps Marek would not be able to hire counsel (as she has been pro se in all other matters
involving PTK).

PTK did wrong. PTK really did wrong. PTK must pay the price. If it does not, this Court
will be placing an imprimatur on this conduct. The honor of this Court is well above doing that.

For that misconduct in the TRO process alone, sanctions are necessary and proper, but are
not mandatory. But beyond this, Marek filed a motion to dismiss under the TCPA on April 4, 2025,
which, if granted, entitles her to a mandatory award of attorneys’ fees. On April 8, 2025, after
PTK’s application for a temporary injunction was denied, Marek informed PTK’s counsel that she
would be willing to resolve the matter prior to the TCPA motion being decided. Declaration of
Marc J. Randazza (“Randazza Dec.”), attached as Exhibit 4, at 9 6. The next day, PTK filed a

nonsuit, perhaps under the mistaken impression that this would help it evade the consequences of
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the TCPA motion. It does not. The Court must grant the TCPA motion, and then hold a hearing
on the amount of fees and sanctions to be awarded under Tex. Civ. Prac. & Rem. Code § 27.009.
2.0 LEGAL STANDARD
Texas Courts typically apply eight factors when determining the reasonableness of an
award, though not all factors will be relevant in every case:
(1) the time, labor, and skill required, novelty and difficulty of the question presented;
(2) the likelihood that acceptance of employment precluded other employment;
(3) the fee customarily charged in the locality for similar services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or the circumstances;
(6) the nature and length of the professional relationship with the client;
(7) the experience, reputation, and ability of the lawyer performing the services; and
(8) whether the fee is fixed or contingent.
Arthur Andersen & Co. v. Perry Equip. Corp., 945 S.W.2d 812, 818 (Tex. 1997).
3.0 ARGUMENT
3.1  The Nonsuit Gambit Did Not Save PTK
A defendant’s motion to dismiss that affords more relief than a nonsuit constitutes a claim
for affirmative relief that survives nonsuit. Tex. R. Civ. P. 162; CTL/Thompson Tex., LLC v.
Starwood Homeowner’s Ass’n, Inc., 390 S.W.3d 299, 300-01 (Tex. 2013); Villafani v. Trejo, 251
S.W.3d 468, 468-69 (Tex. 2008); Klein v. Dooley, 949 S.W.2d 307, 308 (Tex. 1997). Texas Courts
universally hold that a nonsuit does not relieve the Plaintiff of the consequences of a TCPA motion.
Ms. Marek remains entitled to relief under the TCPA. Rauhauser v. McGibney, 508
S.W.3d 377, 381-382 (Tex. Ct. App. 2014) (reversed on other grounds). “A motion to dismiss
under the TCPA survives a non-suit because a victory on the motion to dismiss, which may include
attorneys' fees and sanctions, would afford the movants more relief than a non-suit would.” /n re
Diogu Law Firm PLLC, No. 14-18-00878-CV, 2018 Tex. App. LEXIS 8391, *2 (Tex. App.—

Houston [ 14th Dist.] Oct. 16, 2018, no pet.); Abatecola v. 2 Savages Concrete Pumping, LLC, No.
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14-17-00678-CV, 2018 Tex. App. LEXIS 4653, *36 (Tex. App.—Houston [ 14th Dist.] 2018, pet.
denied); Diogu Law Firm PLLC v. Melanson, No. 14-18-01053-CV, 2020 Tex. App. LEXIS 8260,
*21 (Tex. App.—Houston [14th Dist.] pet. denied). This is consistent with other states’ Anti-
SLAPP laws. See RCW 4.105.060 (Washington law providing that dismissing without prejudice
entitles moving party to ruling on Anti-SLAPP); NJ Rev Stat § 2A:53A-55(b) (New Jersey law
with same provision); eCash Techs., Inc. v. Guagliardo, 210 F. Supp. 2d 1138, 1154-55 (C.D. Cal.
Oct. 30, 2000) (noting that attempt to voluntarily dismiss claims after filing of Anti-SLAPP motion
did not affect moving party’s entitlement to attorneys’ fees).

If PTK intended to avoid fee liability by filing its nonsuit, it was mistaken. Marek is still
entitled to TCPA relief in the form of costs, fees, and sanctions. Such an award should include al/
costs and fees incurred in responding to this suit, not just those incurred directly in connection with
the TCPA motion. Tex. Civ. Prac. & Rem. Code § 27.009(a)(1) (entitling prevailing movant to an
award of fees “incurred in defending against the legal action”); Centurion Logistics LLC v.
Brenner, No. 05-23-00578-CV, 2024 Tex. App. LEXIS 9139, *55-56 (Tex. App.—Dallas Dec. 30,
2024, pet. filed) (no basis to exclude from TCPA fee award time spent on motion to transfer and
motion for summary judgment that was never ruled on).?

3.2 The Requested Fees are Reasonable Under the Arthur Andersen Factors

Randazza Legal Group, PLLC (“RLG”) regularly litigates Anti-SLAPP cases and has a
history of having its rates upheld. See, e.g., Cheng v. Guo, No. A-18-779172-C (Nev. Eighth Jud.
Dist. Ct. June 5, 2020) (awarding hourly rates of $800 for Randazza and $550 for other partners);
Las Vegas Resort Holdings, LLC v. Roeben, No. A-20-819171-C (Nev. Eighth Jud. Dist. Ct., Dec.
30, 2020) (same); iQTAXX, LLC v. Boling, No. A-15-728426-C, 2016 BL 154334 (Nev. Eighth

Jud. Dist. Ct. May 10, 2016) (approving hourly rates of $650 for Randazza and $500 for other

3 The TCPA is not the only Anti-SLAPP law that allows recovery of all fees spent on defense.

See Smith v. Zilverberg, 481 P.3d 1222, 1231 (Nev. 2021) (prevailing Anti-SLAPP movant is
entitled to an award of all fees incurred in defending against an action).
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partners). The Court should note that these rates are, at their newest, five years old. Given
inflation, from $800 per hour to $1,000 per hour is a reasonable raise over five years.
The compensable hours recorded by RLG’s attorneys and paralegals, along with their

hourly rates and amounts billed, are as follows:*

Timekeeper Hours Hourly Rate Amount Sought®

Marc J. Randazza 75.4 $1,000 $65,500.00
Ronald D. Green 36.7 $750 $23,250.00
Alex J. Shepard 28.8 $750 $20,275.00
Cassidy Curran 17.5 $175 $2,870.00
Alison Gregoire 2.6 $175 $455.00
Totals 161 $112,350.00

Randazza Dec. at § 9. Marek’s local counsel, David Griffin, charged $3,000. /d. at § 11. Marek
additionally incurred $2,796.63 in costs. /d. at § 12.

To limit additional briefing on fees incurred after the filing of this motion, RLG predicts it
will incur an additional $20,000 in fees in responding to PTK’s opposition to this motion, preparing
a reply brief, and arguing the motion. /d. at § 15. If PTK does not oppose this motion, however,
then there would of course be no need to incur such fees.

3.2.1 Time and Labor Required

The work in this case has primarily consisted of opposing PTK’s motion for a temporary
injunction and filing the TCPA motion, both of which were necessary and both of which required
a substantial amount of work to be performed in a very short period of time. The work related to
both motions required thorough factual investigation, providing supporting evidence and

declarations, and substantial briefing on First Amendment case law generally and the particulars

4 Other attorneys and paralegals worked on this matter, but their time has been excluded
from this Motion as a matter of billing discipline.

> The amount sought for each timekeeper is not simply a matter of multiplying the hourly
rates by the hours worked. As shown in the billing records attached as Exhibit 5, some time entries
were either written off or charged at a reduced rate.
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of the TCPA. As TCPA motions require both the moving and responding parties to provide
evidence supporting their claims and defenses, it is no exaggeration to say that the amount of work
involved in preparing one is comparable to a motion for summary judgment. See Frazier v.
Maxwell, No. 02-23-00103-CV, 2025 Tex. App. LEXIS 891, *18-21 (Tex. App.—Fort Worth Feb.
13, 2025, no pet. h.) (noting similarities between TCPA procedure and summary judgment
motions). Given the amount of work that necessarily went into this motion briefing and the hearing
on the temporary injunction motion, the requested fees are reasonable.
3.2.2 Likelihood of Preclusion of Other Employment
Marek’s counsel is a small law firm that can only take a limited number of cases. Randazza
Dec. at 9 16. Taking this case precluded the firm from accepting other work which would have
filled the gap. Id. This factor thus weighs in favor of the reasonableness of the requested fee award.
3.2.3 Fee Customarily Charged
The Adjusted Laffey Matrix, attached as Exhibit 6, provides some guidance as to
customary rates for attorneys of comparable experience to Defendants’ counsel. Mr. Randazza
bills at a rate of $1,000 per hour and has 23 years of experience as an attorney. Randazza Dec. at
992, 9. According to the Adjusted Laffey Matrix, an attorney of Mr. Randazza’s experience is

able to bill at a rate of $1,141 per hour, which is higher than his hourly rate. Exhibit 6.

® The Laffey Matrix has been used by courts as a guidepost in determining the

reasonableness of attorneys’ fees. See, e.g., Vasquez v. Libre by Nexus, Inc., No. 17-cv-00755 CW,
2022 U.S. Dist. LEXIS 180791, at *46 n.11 (N.D. Cal. Oct. 3, 2022) (“The Laffey Matrix is ‘a
widely recognized compilation of attorney and paralegal rates based on various levels of
experience’ upon which courts, including those in this district, routinely rely to determine the
reasonableness of attorney hourly rates.”) (quoting Theme Promotions, Inc. v. News Am. Mktg.
FSI Inc., 731 F. Supp. 2d 937, 948 (N.D. Cal. 2010)); Rivera v. Rivera, No. 5:10-CV-01345-LHK,
2011 U.S. Dist. LEXIS 93704, at *5-6 (N.D. Cal. Aug. 22, 2011); Young v. Polo Retail, LLC, 2007
U.S. Dist. LEXIS 27269, *20 (N.D. Cal. Mar. 28, 2007) (noting that “[o]ne reliable source for rates
that vary by experience levels is the Laffey matrix used in the District of Columbia”); In re HPL
tech., Inc., Secs. Litig., 366 F. Supp. 2d 912, 921 (N.D. Cal. 2005) (finding that Laffey Matrix is a
“well-established objective source for rates that vary by experience”); Recouvreur v. Carreon, 940
F. Supp. 2d 1063, 1070 (N.D. Cal. 2013). However, the Fifth Circuit has not adopted it and the
Southern District of Texas has explicitly rejected it. Novick v. Shipcom Wireless, Inc., No. 4:16-
CV-00730, 2018 U.S. Dist. LEXIS 198446, *4-5 (S.D. Tex. 2018).
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Attorney Ronald D. Green’s customary hourly rate is $750 per hour and he has 24 years of
experience as an attorney. Randazza Dec. at 9 9, 29. According to the Adjusted Laffey matrix, an
attorney of Mr. Green’s experience is able to bill at a rate of $1,141 per hour, which is significantly
higher than his hourly rate. Exhibit 6.

Attorney Alex J. Shepard’s customary hourly rate is $750 per hour and he has over ten
years of experience as an attorney. Randazza Dec. at 9 9, 30. According to the Adjusted Laffey
matrix, an attorney of Mr. Shepard’s experience is able to bill at a rate of $839 per hour, which is
higher than his hourly rate. Exhibit 6.

If the Court is disinclined to use the Laffey Matrix, these billing rates are in line with hourly
rates approved of by other Texas courts. See ABD Interests, LLC, v. Wallace, Cause No. 2017-
35441 (334th Dist. Ct., Harris County, Tex. Dec. 12, 2017) (awarding attorney’s fees at rates of
$1,100 per hour and $650 per hour), attorney fee award affirmed on appeal, ABD Interests, LLC,
v. Wallace, 606 S.W.3d 413 (Tex. App. — Houston [1st Dist.] 2020, pet. filed); Granbury SNF LLC
v. Jackson, No. 02-24-00248-CV, 2025 Tex. App. LEXIS 1711, *38-39 (Tex. App.—Fort Worth
Mar. 13, 2025, no pet. h.) (finding hourly rate of $1,000 reasonable in contingent appellate case);
Baltasar D. Cruz v. James Van Sickle, et al., Cause No. DC-12-09275 (160th Dist. Ct., Dallas
County, Tex. March 22, 2013), reversed on other grounds (approving rate of $835 for partner). In
2023, the Texas Lawbook reported that Texas lawyers were billing up to $2,000 per hour for some
specialties. Mark Curriden, “Texas Lawyers hit $2,000 an Hour,” THE TEXAS LAWBOOK (Sept. 25,
2023).7 As far back as 2012, some Texas lawyers were billing $1,000 per hour. Mark Curriden,
“Texas Lawyers Charging $1,000 an Hour Rare, but Not Much Longer,” THE TEXAS LAWBOOK

(Mar. 1, 2012).8 In 2017, the Houston Chronicle reported that rates were rising to $1,000 per hour.

7 Available at: https:/texaslawbook.net/texas-lawyers-hit-2000-an-hour/ (archived version

at https://archive.is/IOGRp) (last accessed Apr. 16, 2025).
8 Available at: https://texaslawbook.net/texas-lawyers-charging-1000-an-hour-rare-but-not-
much-longer/ (last accessed Apr. 16, 2025).
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Mark Curriden, “Texas legal rates soar as national firms rush in,” THE HOUSTON CHRONICLE (Mar.
24,2017).°

However, an accurate measure of what fees are reasonable for this case is to examine both
sides’ fees in similar cases. PTK’s Counsel, Jonathan Polak, filed a fee motion under Nevada’s
Anti-SLAPP law in Banerjee v. Continental Incorporated, Inc., No. 2:17-cv-00466-APG-GWF,
Dkt. No. 60 (D. Nev. Feb. 27, 2018). There, he sought an overall fee award of $143,760. This
reflected approximately 350 hours of attorney time, though he voluntarily disclaimed 125 hours of
additional time on the erroneous belief that Nevada’s Anti-SLAPP law only allowed recovery of
fees directly connected to an Anti-SLAPP motion. With all respect to Judge Gordon’s position in
that case, he was wrong and Polak was entitled to all of his fees. See Zilverberg, 481 P.3d at 1231.
Texas follows Nevada in this respect. Tex. Civ. Prac. & Rem. Code § 27.009(a)(1) (entitling
prevailing movant to an award of fees “incurred in defending against the legal action”); Brenner,
2024 Tex. App. LEXIS 9139 at *55-56. But suffice to say that RLG’s bill so far is much less than
what PTK’s counsel has charged for less work at a lower rate. Here, RLG spent 161 hours on both
an opposition to a motion for an injunction, oral argument, an Anti-SLAPP motion, and this instant
motion. That is much more work in 161 hours than the large firm billed for, doing less work.

To pre-emptively disarm any claims that the hourly rates sought here are unreasonable, Mr.
Polak and Tracy Betz, the very attorneys in this case, representing the very plaintiff in this case,
sought an award of fees in PTK v. HonorSociety.org, Inc., No. 3:22-cv-00208-CWR-RPM, Dkt.
No. 274 (S.D. Miss. Oct. 14, 2024). In that motion, they represented the same client in a related
case, where they represented a customary hourly rate of $910. They claimed there to have racked
up over $400,000 in fees on two preliminary injunction motions and over $60,000 on a contempt
motion. The records of these fee motions, with documents unrelated to hours or amounts billed
removed, are attached as Exhibit 7. RLG’s billing represents greater billing efficiency and lower

costs, despite marginally higher hourly rates. Certainly Randazza may reasonably charge 10%

9 Available at: https://www.houstonchronicle.com/business/article/Texas-legal-rates-soar-

as-national-firms-rush-in-11025525.php (last accessed Apr. 16, 2025).
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more than Mr. Polak where billing records reflect nearly twice the work produced in half the
amount of time, as the prevailing attorney. And if two injunction motions plus a motion for
contempt is $460,000 from PTK’s counsel, the billing here is not just reasonable, but a bargain.
3.2.4 Amount Involved and Results Obtained
The results were resoundingly in Marek’s favor. Following a TRO granted ex parte due to
PTK’s misrepresentations, Marek defeated PTK’s attempt at censoring her speech, the principal
(and perhaps only) goal of this litigation. PTK’s arguments were so thoroughly trounced that they
almost immediately surrendered in the face of the well-drafted Anti-SLAPP motion. Marek filed
her Anti-SLAPP motion seeking a quick end to this case. Mission accomplished. This factor
weighs heavily in favor of the reasonableness of the requested fees.
3.2.5 Time Limitations Imposed by the Client or Circumstances
There were time restraints in this matter that required RLG to perform a lot of work in a
few days. PTK opened this case on March 26, 2025, by filing its Petition and ex parte motion for
a TRO. RLG was retained the following day (Randazza Dec. at § 17), and immediately had to
begin the substantial work of opposing PTK’s motion for a temporary injunction. RLG also, within
the same time frame, had to draft and file a TCPA motion. Given that a TCPA motion involves
roughly the amount of work required for a summary judgment motion, RLG had to perform the
majority of work that would be required in a case before trial, minus discovery, in just over one
week. This factor weighs heavily in favor of the reasonableness of the requested fees.
3.2.6 Nature and Length of Relationship with Client
RLG does not have a pre-existing relationship with Marek; this case is the first time the
firm has represented her. Randazza Dec. at § 18. To the extent this factor is relevant, it weighs in
favor of the reasonableness of the requested fees, as RLG had to spend some time becoming
familiar with Marek and her ongoing dispute with PTK that pre-dates this case. /d.
3.2.7 Experience, Reputation, and Ability of the Lawyer
Marc Randazza’s hourly rate is justified, as he is an experienced attorney who specializes

in First Amendment litigation and is licensed to practice in the states of Nevada, California,
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Arizona, Florida, and Massachusetts. See Randazza Dec. at 4 20. Mr. Randazza was instrumental
in the passage of Nevada’s 2013 Anti-SLAPP legislation and played a significant role in shaping
the statute’s 2015 amendments. See id. at § 21; see also Senate Committee on Judiciary Hearing
on Nev. SB 286 (May 6, 2013), attached as Exhibit 8. When Nevada’s Anti-SLAPP statute was
amended in 2015, Mr. Randazza successfully led the lobbying effort to save the statute from repeal
and was instrumental in crafting the language in the statute today. See Randazza Dec. at § 22; see
also Minutes of Assembly Committee on Judiciary Hearing on SB 444, April 24, 2015, attached
as Exhibit 9, at 35-38.

Mr. Randazza is a nationally recognized expert on Anti-SLAPP legislation, defamation,
and free speech issues, and has assisted the legislatures in in Nevada, Pennsylvania, Ohio, New
York, Massachusetts, New Hampshire, and Wyoming on Anti-SLAPP legislation. Randazza Dec.
at 9 23. He is the author of Nevada Lawyer articles on the Anti-SLAPP statute. See Marc Randazza,
“Nevada’s New Anti-SLAPP Law: The Silver State Sets the Gold Standard,” NEVADA LAWYER
(Oct. 2013), attached as Exhibit 10; Marc Randazza, “Nevada’s Anti-SLAPP Law Update,”
NEVADA LAWYER (Sept. 2016) attached as Exhibit 11. He has also published numerous other law
review articles on free speech issues. See curriculum vitae of Marc Randazza, attached as
Exhibit 12.

Randazza has been a commentator for both Fox News and CNN on Free Speech issues.
See Randazza Dec. at 4 24. Randazza holds a JD from Georgetown University Law Center, a
Master’s in Mass Communications from the University of Florida (with a media/First Amendment
law focus), and an international degree in the form of an LL.M. from the University of Turin, Italy,
where he wrote and published a thesis on freedom of expression issues. See Exhibit 12; see also
Marc J. Randazza, “Freedom of Expression and Morality-Based Impediments to the Enforcement
of Intellectual Property Rights,” 16 Nev. L.J., 107 (Jan. 15, 2016). Randazza has been a practicing
attorney for over 23 years. See Randazza Dec. at § 2. Randazza has taught First Amendment law
at the law school level. See Exhibit 12. And, he gives presentations to attorneys in CLE courses

on how to handle Anti-SLAPP litigation and publishes on this issue as well. See id. Former senator
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Justin Jones described Mr. Randazza as “one of the preeminent experts on the issue” of Anti-
SLAPP litigation. See Exhibit 9 at 3.

Experienced litigators within and without Texas, including the president of the First
Amendment Lawyers Association (“FALA”), are familiar with Randazza’s ability and experience
and have testified that his hourly rate here is justified, particularly in the absence of local litigators
with comparable experience in First Amendment cases. See Declaration of Zach Greenberg
(“Greenberg Dec.”), attached as Exhibit 13; Declaration of Mark Bennett (“Bennett Dec.”),
attached as Exhibit 14.

Attorney Ronald D. Green has a JD from University of Pittsburgh School of Law and is a
Nevada-licensed attorney with over 24 years of litigation experience. Randazza Dec. at § 29. He
has several years of experience with defamation and First Amendment cases. /d.

Attorney Alex J. Shepard earned his JD from Washington University School of Law, is
licensed to practice in Nevada, California, and Washington, and has over 10 years of experience,
having spent almost his entire career working on First Amendment, defamation, and Anti-SLAPP
cases. Randazza Dec. at 9 30. He has also been interviewed on issues of defamation and Anti-
SLAPP law. Id.; Spencer Cornelia, “I’m Being Sued By a Fake Guru for $2 MILLION,” Youtube
(May 15, 2023).10

Cassidy Curran and Ali Gregoire are paralegals with varying experience. Randazza Dec.
at 99 31-32.

The experience, skill, and ability of Marek’s counsel directly led to a resounding success
for Mark, namely, denial of PTK’s attempt to obtain a temporary injunction, PTK’s primary goal
in filing suit, and nonsuit immediately thereafter. Accordingly, the experience, reputation, and

ability of Mark’s attorneys weigh in favor of the reasonableness of the requested fees.

10 Available at: https://www.youtube.com/watch?v=EkrwBY12hil
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3.3  The Fee Arrangement is Irrelevant
Defendant Marek does not have the funds necessary to hire her counsel at their customary
hourly rates. Instead, fundraising for her defense. Randazza Dec. at § 19. In negotiations, PTK took
the position that the amount fundraised should offset the amount paid by PTK. Incorrect. The issue
of third party payors has been addressed by multiple courts, all holding that the purpose of Anti-
SLAPP laws would be frustrated by reductions in fee awards due to the existence of third party payors.
With respect to Anti-SLAPP jurisprudence across the country the majority view is that the
existence of third-party payors has no influence on anti-slapp fee awards. See, e.g., Macias v.
Hartwell, 55 Cal. App. 4th 669, 64 Cal. Rptr. 2d 222, 226 (Ct. App. 1997) (“Appellant cites no
authority, and we have found none, that a defendant who successfully brings an anti-SLAPP motion
is barred from recovering fees if the fees were paid by a third party”); Cornelius v. Chronicle, Inc.,
209 Vt. 405, 406-407 (2019) (Anti-SLAPP laws do not “limit recovery to those fees that are not
reimbursed by insurance. The plain language of the statute does not support this construction. The
statute contains no provision limiting the recovery of attorney’s fees to those amounts that were
incurred directly by the defendant as opposed to by a third party. Moreover, this construction is at odds
with the remedial purpose of the statute”); Polay v. McMahon, 468 Mass. 379, 10 N.E.3d 1122 (Mass.
2014) (rejected SLAPP plaintiff’s argument that fees should be reduced due to payment by insurance
reasoning that the fee-shifting provision “furthers the statute’s underlying purposes of broadly
protecting petitioning activity and promoting resolution of ‘SLAPP’ litigation ‘quickly with minimum
cost’”); Poulard v. Lauth, 793 N.E.2d 1120, 1124-25 (Ind. Ct. App. 2003) (“We believe the legislative
purpose of the attorney’s fees provision of the anti-SLAPP statute is not advanced by allowing the
award of attorney’s fees to only those parties who have directly incurred that expense and are obliged
to pay it, and by denying the award of fees to those litigants whose fees are paid by insurers or other
non-parties”).
Texas appellate courts have not explicitly addressed this issue in the SLAPP context.
However, it is a certainty that if it ever were to reach a Texas appellate court, that court would not

deviate from Texas’s sister states, given the statutory construction of the TCPA and analogous
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Texas case law. As with all other states’ Anti-SLAPP laws, the TCPA contains no limitation on
recovery if the fees are partially paid by donations, insurers, employers, or any other third parties.

With respect to Texas case law on fees and donations or other third party payors like
insurers, the law is clear: There is no “donor offset” in Texas. In Aviles v. Aguirre, the Texas
Supreme Court held that a defendant “incurred” the fees expended on his defense despite the fact
that the fees were paid by an insurer. 292 S.W.3d 648, 649 (Tex. 2009). In McRay v. Dow Golub
Remels & Gilbreath PLLC, No. 01-21-00032-CV, 2022 Tex. App. LEXIS 9569, *21-23 (Tex. App.-
-Houston [1st Dist.] Dec. 29, 2022), the Texas Court of Appeals invoked Aviles in an analogous
case, again discussing insurance. “Under Aviles, whether Dow Golub paid its counsel's invoices
directly or its insurer paid them does not alter the fact that Dow Golub incurred the fees.” Id. The
Texas Court of Appeals also applied the “collateral source rule” in rejecting a party’s attempt to
reduce their own liability on the basis that their adversary was insured. “We further note that
McRay’s effort to reduce its own liability by the amount of Dow Golub’s insurance benefits is
barred by the collateral source rule which holds that a wrongdoer cannot offset its liability by
insurance benefits independently procured by the injured party.” Id. (citing Mid-Century Ins. Co.
of Tex. v. Kidd, 997 S.W.2d 265, 274 (Tex. 1999); Brown v. Am. Transfer & Storage Co., 601
S.W.2d 931, 934 (Tex. 1980)). The Court held “McRay cannot rely on Dow Golub's separate
decision to ‘purchase[] insurance’ as a basis to avoid that liability.” Id. (citing Graco, Inc. v. CRC,
Inc. of Tex., 47 S.W.3d 742, 744-46 (Tex. App.—Dallas 2001, pet. denied). If a party deserves a
fee award, Texas courts appear to universally hold that payment by a third party does not provide
any basis to exclude those payments from the deserving party’s fee award. Id.

Accordingly, although Marek does not have insurance, she did make a decision to seek
donations to help defray the costs of her defense. Just like seeking insurance, that is for her benefit—
not for the benefit of PTK. And while it should be irrelevant to the legal analysis, it is at least worth
mentioning that should Marek recover all of her fees in this case, money she has fundraised will
still be needed to fight PTK—because PTK and Marek are still involved in collateral legal

proceedings in the U.S. District Court for the Southern District of Mississippi. Marek requires
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counsel in that matter, but again cannot afford it. Every penny recovered will be spent on legal fees
fending off PTK’s continued bullying.

34 Sanctions on Plaintiff in Excess of Fees are Warranted

Texas law requires an award of all fees expended in this proceeding. Tex. Civ. Prac. &
Rem. Code § 27.009(a)(1) (entitling prevailing movant to an award of fees “incurred in defending
against the legal action”); Brenner, 2024 Tex. App. LEXIS 9139 at *55-56 (TCPA fee award
applied to all motions and work in case). This is consistent with other states’ Anti-SLAPP laws.
See, e.g, Zilverberg, 481 P.3d at 1231 (prevailing Anti-SLAPP party is entitled to an award of all
fees incurred in defending against an action). However, the TCPA also provides for discretionary
sanctions, which are warranted here. Tex. Civ. Prac. & Rem. Code § 27.009 (permitting court to
award sanctions “as the court determines sufficient to deter the party who brought the legal action
from bringing similar actions described in this chapter”).

3.4.1 Censorship is a Pattern With PTK and Deterrence is Necessary

In determining whether to award a sanction, and how much it should be, the Court should
consider whether the plaintiff has filed similar actions in the past. /st & Trinity Super Majority,
LLCv. Milligan, 657 S.W.3d 349, 379 (Tex. App.—EIl Paso 2022, no pet.) (collecting cases). PTK
has engaged in a campaign of censorship, not just in court but through baseless threats as well.

Not only has PTK harassed Marek to try and silence her, but uses censorship as a
cornerstone of its business model. Marek has reached out to other current and former members of
PTK in an attempt to show how it is not the reliable “honor society” it purports to be. Declaration
of Toni Marek (“Marek Dec.”), attached as Exhibit 15, atq 17. These members universally refused
to publicly speak out against PTK, not because they disagree that it has serious problems, but
because they are ferrified of retaliation from it, particularly its President and CEO, Dr. Lynn
Tincher-Ladner, who is a plaintiff in the Southern District of Mississippi case. /d. Below are a few

examples of people Marek reached out to, but who refused to go on record due to fear of retaliation:
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I o I o

Because I've already lived through
the fear.
I've been followed. Silenced. Told to

Mon 4:09 PM

Yes!! Sorry, | got caught up responding. But yes, | smile through pain.
I've walked into rooms where
can personally say that | would be scared for my

: ) . bodyguards were hired to protect
name to be listed as speaking out against Lynn for my abuser—not me.

fear of I've received death threats... and
learned they came from people |
once trusted.

retaliation. Be it, calling my job to get me fired, .

» - g_ Yl : g I'm not afraid of the truth.
suing me or antagonistic behavior. | am afraid of what power does to
I, o 411 PM those who dare to speak it.

Because when Phi Theta Kappa
feels threatened, they don't seek
E] e & m truth—they protect themselves.
! . And here's what | know now: no
amount of justice is worth
sacrificing my mental health again.

Id. at Exhibit I. When former senior staffer Wendy Flores tried to expose workplace toxicity,
financial irregularities, and unethical conduct at PTK, PTK’s counsel threatened her with litigation.
Id. at 4 15 & Exhibit G.

With respect to Toni Marek herself, PTK has engaged in multiple efforts to shut down her
speech, including quite recently. /d. at § 10 & Exhibit A (threatening litigation over statements
made regarding Marek’s resignation from PTK); id. at 11 & Exhibits B-C (threatening litigation
over allegedly defamatory statements, with no reference to allegedly confidential or privileged
information); id. at § 12 & Exhibit D (requesting that colleges blacklist Marek’s email accounts);
id. at § 13 & Exhibit E (sending email to students attempting to discredit Marek); id. at § 14 &
Exhibit F (same, and additionally threatening litigation over information Marek obtained through
public records requests not mentioned in PTK’s Petition here); id. at § 16 & Exhibit H (sent after
PTK filed its Petition, and threatening litigation over allegedly false statements about PTK). For
over a decade, PTK has threatened Marek with litigation based on her criticism of PTK, based on

statements completely unrelated to issues of confidentiality or privilege. Meanwhile, PTK argued
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at the hearing that this was their first time trying to silence Marek herself.'> The mere fact that
they have been engaged in a pattern of censorship against her should be enough to warrant
sanctions. This departure from candor at oral argument should provide additional grounds for the
necessity of sanctions. However, PTK is not only engaged in a campaign of censorship against
Marek, but against anyone who might speak out against abuses and problems involved in the
organization. Marek Dec. at 9 10-18.

With respect to litigation, the abusive tactics and frivolous actions in this case are not just
something PTK has done recently, but something PTK is doing now in the Southern District of
Mississippi case against Honorsociety.org. However, unfortunately, for the defendant in that case,
there is no Anti-Slapp Law in the federal court in Mississippi. Nevertheless, the Fifth Circuit
recently ruled that a preliminary injunction PTK obtained against a competing honor society
constituted a grossly overbroad prior restraint on protected speech. See Honorsociety.Org, Inc.,
2025 U.S. App. LEXIS 8090.!3

PTK has a pattern of intimidation against speech and seeking unwarranted injunctive relief
against protected speech, and thus sanctions are necessary to deter it from doing so in the future.

3.4.2 The TRO Process Was Independently Sanctionable

PTK not only filed a frivolous claim in violation of the TCPA, but it also wrongfully
applied for and was issued an ex parte temporary restraining order (the “TRO”) that acted as a
prior restraint. Even if it had a shred of validity, it was clearly presented in bad faith, in violation
of PTK’s duty of candor to the tribunal.'* This TRO was written by Plaintiff. But in the ex parte

proceeding, Plaintiff failed to disclose contrary authority and contrary facts. This was wrong, and

12 Exhibit 2 at 11:2-4. Marek’s Declaration and the exhibits thereto demonstrate that this
argument, like others made that day, was not entirely candid.

13" As PTK notes in its Petition, Marek was involved in this litigation, which gave her access
to the documents that formed the alleged basis of PTK’s claims in this action. Pet. at 4] 1, 10.

14 Marek specifically waives any argument that Attorney Cullen should be blamed here. It
does not appear that there is any reason to believe that Attorney Cullen authored the brief, nor did
he clearly have possession of the contrary authority discussed above. The presumption is that PTK
itself drove the litigation, and likely did not share the contrary information with any of its attorneys.
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the costs and fees incurred because PTK did wrong should be visited upon PTK, not Ms. Marek,
who simply wanted to live her life as a free born American.

A party seeking an ex parte temporary restraining order has a duty to disclose all material
facts and contrary legal authority to the court. This duty stems from the ethical obligations of
candor toward the tribunal and the unique nature of ex parte proceedings, where the opposing party
is not present to provide a counterargument. Plaintiff did not abide this duty — it wanted a quick
TRO so that it could suppress the publication of a book so that its national convention could go
off without the embarrassment that might come from the issues the book would disclose.

In its zeal to have a secret proceeding, with no notice to Defendant, for no other purpose
than rank censorship, PTK declined to disclose key material facts and declined to share obviously
controlling authority to the Court. It then presented a pre-written order to the Court which, not
having the benefit of this required disclosure, signed it — necessitating emergency measures on
Defendant’s part in order to restore her Constitutional rights. The Court was misled into signing
the TRO, which it clearly would not have done had it been exposed to even a weakly-presented
helping of the contrary facts and law.

Plaintiff should not be able to evade any of the costs and fees here, but should be
sanctioned, as authorized by the TCPA, to disincentivize it and other parties from conducting
themselves in a similar manner. Otherwise, plaintiffs in similar situations will actually be
incentivized to comport themselves similarly. After all, PTK “won” here despite losing. It had its
national conference on April 3, 2025, where Marek intended to release her book. While PTK
claimed this was merely coincidental, that claim’s credibility should be evaluated under the light
that PTK has shone upon itself with its lack of factual and legal candor. However, let us be
generous and take PTK at its tarnished word — even if it was merely coincidental, the incentive has
been laid out for other predatory plaintiffs to snack on. If PTK is allowed to rush into court, violate
its duty of candor in an ex parte proceeding, to suppress publication of a book until (coincidentally)
the event it wants to go off without embarrassment is over, then why wouldn’t companies all across

Texas (at least) do the same? If a damaging news article is to come out the day before an earnings
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report, get an ex parte TRO to keep the article off the front page. Why wouldn’t corrupt politicians
do the same before an election? The negative examples are many. The solution is solitary — let it
be known that the price of such conduct shall be visited upon the wrongdoer, not the innocent.
This justifies sanctions, in addition to the TCPA mandatory imposition of prevailing party fees.
3.4.3 Sanctions Should be Deterrent-Sized

The sanctions should be significant. The amount of sanctions under the TCPA is reviewed
for abuse of discretion, and a trial court need not consider any specific factors in fashioning an
amount; the sole required consideration is an amount large enough “to deter a party from engaging
in similar conduct . . . the mere fact that an award is large does not in itself render an award
excessive.” Milligan, 657 S.W.3d at 380. The trial court may consider the effect of a sanction on
the offender, including the offender’s ability to pay. /d. at 380-81 (upholding sanctions award of
$150,000). While PTK may not be a multinational corporation, it has funds to spare that could be
used to satisfy a meaningful sanction. PTK advertises on its website that the organization itself
distributes over $1 million annually in competitive scholarships, to say nothing of millions of
dollars in partner transfer scholarships, strongly suggesting it has adequate funds to pay such a
sanction. “How our Scholarships Work,” Phi Theta Kappa Honor Society, attached as Exhibit
16."° The Court should thus impose a sanction equal to triple the attorneys’ fees and costs requested
here, or $355,050.00.
4.0 REQUEST FOR RELIEF

WHEREFORE, Defendant respectfully requests that this Court:

Award Toni Marek $118,350.00 in attorneys’ fees;

B. Award Toni Marek $2,796.63 in costs;
C. Impose a sanction of $355,050.00 on PTK, to be paid to Toni Marek; and,
D. Award Defendant such other relief as the Court deems just and proper.

15 Available at: https://www.ptk.org/scholarships/how-our-scholarships-work/ (last accessed

Apr. 16, 2025).
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Dated: April 18, 2025.

Respectfully submitted,

/s/ Marc J. Randazza

David C. Griffin, State Bar No. 08456950

MAREK, GRIFFIN & KNAUPP
101 S. Main Street, Ste. 508
Victoria, TX 77901

Tel: (361) 573-5500

Email: deg@lawmgk.com

Marc J. Randazza

(pro hac vice)

RANDAZZA LEGAL GROUP, PLLC
8991 W. Flamingo Road, Suite B
Las Vegas, Nevada 89147

Tel: (702) 420-2001

Email: ecf@randazza.com

Attorneys for Defendant.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been
electronically filed with the Clerk of the Court using the court filing system, and served

electronically to the following:

Tracy Betz
Taft Stettinius & Hollister LLP
<tbetz@taftlaw.com>

Kevin D. Cullen
Cullen, Carsner, Serrden & Cullen, LLP
<kcullen@cullenlawfirm.com>

Dated: April 18, 2025 /s/ Marc J. Randazza
Marc J. Randazza
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EXHIBIT 1

Email containing allegedly “attorney client
privileged” information



CU Y B O AL

Case 6:25-mc-00001 Document 14-4  Filed on 03/24/25 in TXSD Page 2 of 2

Subject: today's deposition

From: Lynn Tincher-Ladner <lynn.tincher-ladner@ptk.org>

Date: 11/22/24, 1:02 PM

To: George Boggs <george.r.boggs@gmail.com>, “Daniel J. Phelan"
<PhelanDanielj@jccmi.edu>, Mary Linder <linderm@grayson.edu>

Everyone,

Christin Grissom (who | terminated for lying to me) is testifying under oath this morning that she
questions my ethics on the number and amount of scholarships available for PTK students, and
she is saying that she vehemently disagreed with me about the calculation of the scholarships
available to members. She said she was only doling what she was told...etc.

| am sitting here trying not to have a stroke, because we cannot ask questions until the very end
of the deposition. When we do, Jonathan is going to have her read this email aloud.

SCHOLAR.#
KR

OCTEBER 13, 2024

FIFTH-ANNUAL VIRTUAL FUNDRAISING RACE

Go the Extra Mile for PTK!

Lynn Tincher-Ladner, Ph.D. (she/her)
President and CEO

Phi Theta Kappa Honor Society

ptk.org / ccsmart.org

—Attachments:

9.2.21 email re Sumati and scholarship calculations.pdf 1.5 MB
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Transcript of April 8, 2025, hearing
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AMENDED VOLUME 1 OF 1 VOLUME

TRIAL COURT CAUSE NO. 25-03-92211-D

TONI MAREK,
Defendant

PHI THETA KAPPA HONOR ) IN THE DISTRICT COURT
SOCIETY, S
Plaintiff S
S
vS. S 135TH JUDICIAL DISTRICT
S
S
S

VICTORIA COUNTY, TEXAS

HEARING ON APPLICATION FOR A TEMPORARY INJUNCTION

On the 8th day of April, 2025, the following
proceedings came on to be held in the above-titled and
numbered cause before the Honorable JUDGE KEMPER STEPHEN
WILLIAMS, Judge Presiding, held in Victoria, Victoria
County, Texas.

Proceedings reported by computerized stenotype

machine.
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Hearing on Application for a Temporary Injunction

April 8, 2025

APPEARANCES

KEVIN D. CULLEN

SBOT NO. 05208625

CULLEN CARSNER SEERDEN & CULLEN

119 S. Main Street

Victoria, TX 77901

Telephone: 361.573.6318

Fax: 361.573.1189

Counsel for Phi Theta Kappa Honor Society

TRACY N. BETZ

(Pro hac vice)

JONATHAN POLAK

(Pro hac vice)

TAFT STETTINIUS & HOLLISTER LLP
One Indiana Square, Suite 3500
Indianapolis, IN 46204-2023
Telephone: 317.713.3500

Fax: 317.713.3699

E-mail: tbetz@taftlaw.com
E-mail: tpolak@taftlaw.com
Counsel for Phi Theta Kappa Honor Society

DAVID C. GRIFFIN

SBOT NO. 08456950

MAREK, GRIFFIN & KNAUPP
P.O. Box 2329

Victoria, TX 77902-2329
Telephone: 361.573.5500
Fax: 361.573.5040
E-mail: dcg@lawmgk.com
Counsel for Toni Marek

MARC J. RANDAZZA

(Pro hac vice)

RANDAZZA LEGAL GROUP PLLC

8991 W. Flamingo Road, Suite B
Las Vegas, NV 89147

Telephone: 702.420.2001
E-mail: mjr@randazza.com

Counsel for Toni Marek
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CHRONOLOGICAL INDEX
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Appearances

Calling of the case
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Stipulations
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Opening by Ms. Betz
Remarks by Mr. Cullen
Remarks by Mr. Randazza
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Hearing concluded
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PROCEEDTINSGS

THE COURT: This is 25-03-92211-D,
PHI THETA KAPPA HONOR SOCIETY VERSUS TONI MAREK.

And just for the record, we have two pro
hac vice motions, one from Tracy Betz and one from
Marc --

Is it Randazza?

MR. RANDAZZA: Randazza, yes.

THE COURT: -—- Randazza.

And just for the record, those are ordered
granted; and if you-all want to follow up with written
orders to confirm that, that's fine as well. So —--

We're here on an application for a
temporary injunction.

And is it Ms. Betz? You represent the
movant?

MS. BETZ: I do, your Honor. Thank you.

THE COURT: All right. You may proceed.

MS. BETZ: Thank you, your Honor.

Prior to the hearing starting today, we
spoke with Mr. Randazza out in the hallway about the
possibility of stipulating to the evidence that's
already been placed before you, your Honor, and then
just really drilling down and focusing on legal

arguments, seeing that this is more of a question of

Kimberly K. Koetter, CSR, RPR
135th District Court Reporter
361.573.0263
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legal issue than it is a factual. If, your Honor, 1is
okay with that, then we would proceed in that manner.

MR. RANDAZZA: Yes, your Honor, we did
come to that agreement.

I think we didn't actually flesh out the
one thing, though, is that there is this e-mail that
neither of us had put on the record. We'd like your
Honor to have the benefit of looking at it in camera,
but we're not trying to admit it.

Does that sound about right?

MS. BETZ: We would have no objection,
your Honor, receiving it in camera; but we would object
to it being placed in the record as it is privileged.

THE COURT: I understand.

So -- all right. Well, then I guess I
approve that stipulation; and you may proceed.

MS. BETZ: Thank you, your Honor.

And with that stipulation, then is it fair
for us to assume that the materials that were attached
to our injunction are deemed admitted?

THE COURT: Yes.

MS. BETZ: Thank you, your Honor.

THE COURT: But does that also include
anything that was attached to the response?

MR. CULLEN: No.

Kimberly K. Koetter, CSR, RPR
135th District Court Reporter
361.573.0263
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THE COURT: Oh, okay.

MR. CULLEN: The e-mail. It doesn't
include the e-mail.

MS. BETZ: Not the e-mail.

THE COURT: Yeah, I understand.

MR. RANDAZZA: Well, we didn't attach the

e-mail.

MS. BETZ: Right. They didn't attach the
e-mail. That's correct.

THE COURT: All right. Go ahead.

MS. BETZ: Thank you, your Honor.

I want to say from the outset that no one
here is trying to silence -- silence an alleged victim
of sexual assault. That is not what why we are here.

PTK is not trying to silence Ms. Marek's speech in any
way. We're here purely on a very simple issue; and that
is privileged communications, attorney-client and work
product privileged communications.

And, your Honor, I -- in fact, when the
attorney just left this room, he said, "You're going to
get schooled on the First Amendment today," and you are
going to hear a lot of that from the other side and
Mr. Randazza and I believe that is his practice area.

We disagree that this case has anything at all to do

with the First Amendment.

Kimberly K. Koetter, CSR, RPR
135th District Court Reporter
361.573.0263
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Again, this has to do with the fact that
there are privileged communications that have been
inadvertently disclosed to Ms. Marek; and Ms. Marek has
then produced them publicly, filed them publicly in a
federal case, and has made statements that she intends

to continue to give that information in a book that she

had intended to produce -- or to print prior to
Judge Bauknight issuing her order a couple -- a week or
SO ago.

And so that is what this case is about,
that is what we're here about, and that's what I want to
focus on and talk about.

And your Honor knows, just as well as any
other attorney in this room, no one is entitled to have
someone else's attorney-client or work product
privileged communications. No one. Typically not this
Court, except for limited exceptions -- for example, how
we just made an agreement for you to review in camera --
not the opposing counsel, certainly not an opposing
party, not a witness. No one 1is entitled to have those
communications, not individuals who might want to read
Ms. Marek's book.

This is a cornerstone of the legal
process, the privilege; and it's fiercely protected by

every state, by the federal courts.
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In fact, your Honor's probably aware that
many confidentiality and protective orders have clawback
provisions that say, "If we inadvertently produce our
privileged materials, we get them back. You don't get
to keep them. You don't get to use them." That's
because the privilege is so important, and we protect
it.

No one 1is entitled to have other people's
communications, not even when they're accidentally
disclosed; and, again, it's the only reason we're here.

Ms. Marek sent a number of FOIA requests
and when doing that, she inadvertently received PTK's
attorney-client work product privileged information and
there's no dispute that she has this information.

She has, again, filed a piece of it with a
federal filing; and she has placed on websites that
she's going to use materials that she received in a FOIA
request, she's going to put those in a book that she's
publishing and making available for free that she refers
to basically as a tell-all book about PTK. "I'm going
to use this FOIA received information in my tell-all
book.™"

Well, she can't use those privileged
materials because she's not allowed to possess them, not

allowed to possess them and not allowed to publish them
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or distribute them to others.

Now, in her response to the TRO that
Judge Bauknight entered, they -- they argue that this is
an order that is a constitutional abomination and that
it should only exist to teach a judge what not to do.

And then the response goes on and on and
strings cites and talks about how there's not enough
room to string cite about the First Amendment and
suggests that -- that Ms. Marek is free to publish
anything she has at any time no matter what and if
you're stopping her from doing that, if you say
Judge Bauknight was wrong and you can do -- if you don't
say that, that's a prior restraint. She's allowed to
say anything she wants.

And she says that PTK has been trying to
shut her up for ten years about this alleged sexual
assault ten years ago and she wants to tell the world
and she has a right to produce all this stuff. That's
an awful lot of noise, your Honor.

PTK has known about her allegations of
sexual assault for those ten years; and they have never
once, ever, done anything to try to stop her from
speaking about that.

She's published it on websites, she has a

change.org petition, she posts about it on social media,
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and they've not done anything.

In fact, the first time and only time that
they've tried to stop her from talking about PTK is when
she came into possession of PTK's privileged and work
product documents and then went ahead and published one
of them and told the world she was going to publish
more. That's the first and only time that PTK has tried
to stop it.

And they're not trying to stop her speech.
What they're trying to do is simply get back the
materials that she has no right to possess, their
privileged information.

And it's important for you to know, your
Honor, we actually tried to do that. We asked
Ms. Marek, before she had counsel, "Please give us back
these privileged materials. You're not entitled to have
them. You shouldn't have received them."

She ignored it at first; and then she
said, "No. I'm not giving them back to you. I received
them as part of this records request, and I'm going to
keep them."

Well, that's not how it works. When you
get privileged materials that were inadvertently
disclosed to you, that doesn't mean you have the right

to keep them; and it certainly doesn't mean you have the
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right to put them all in a book and share them with the
world.

And even the Texas Records Request Act
makes that clear to us, that not everything in the
government is something that people get access to
through these types of requests. There are numerous
exceptions, numerous exceptions that say, "But you don't
get this, and you don't get that." And guess what.

Many of those relate to privilege and work product.

So the fact that they were inadvertently
disclosed to her does not mean that she can do whatever
she wants to do with them.

Again, her whole brief and her whole
argument is that the First Amendment means we can't stop
her speech and she cites to cases that talk about
stopping speech, but you'll notice nothing in that brief
and nothing you will hear today talks about, "Whether or
not I received privileged information, I can publish
that," because those cases don't talk about publishing
privileged information.

That's not what those cases say. That's
not what we're here to talk -- that's not what they're
here to talk about. They're here to say, "This 1is
speech. I can say whatever we want"; but that's just

not true. That's not true at all.
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And that's why we asked for this pause.
That's why Judge Bauknight granted this pause.

Imagine if Ms. Marek had come across
somewhere the secret formula for Coca-Cola. Does she
just get to publish that and say, "First Amendment
right. I get to publish anything I want"; or would
Coca-Cola have the right to come to a court and shut it
down?

That's the same thing here. The
privileged communications are protected, and she's not
entitled to have them. That's why we're here, your
Honor. That is the only right -- reason why we're here.

Again, your Honor, PTK is making a very
narrow request; and Judge Bauknight was right in
granting it, that until we can get this issue sorted
out, the question of what does she have -- which she
won't tell us what she has -- until we know what she
has, until we know that it's not in her book, that the
book not be published. ©Not that it be forever barred
from being published, not that she doesn't get to say
anything about her alleged sexual assault or her other
grievances with PTK. We're not asking for any of that,
your Honor.

What we're asking for is the privileged

materials be returned to us and that she be enjoined
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from ever disclosing the information that was contained
in those privileged materials. That is narrow; it 1is
focused; and this Court has the right to enter that
order, just 1like Judge Bauknight did.

Again, your Honor, there's -- the single
question that matters today: Can she take this
information, information that she should never have had
access to, and publish it?

And the answer is "no."

This Court has the right and the power to
force her to return them and enjoin her from using them
and that is the limited issue we're here on today, your
Honor, and we ask that the focus remain on the issue of
the privileged information rather than this question of
Ms. Marek is being told she can't say what she wants.

Thank you, your Honor.

MR. CULLEN: Judge, let me -- let me say
one thing.

When Ms. Betz was saying
"Judge Bauknight's order," that was because we thought
the hearing was in front of Judge Bauknight.

It's Judge Williams' order. He signed the
order, but the hearing was going to be in front of
Judge Bauknight.

MS. BETZ: I'm so sorry, your Honor. My
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apologies on that.

Thank you for the correction, Counsel.

I apologize, your Honor. I was not aware.

THE COURT: I take no claim to ownership
on it. So --

MR. RANDAZZA: Your Honor, may I approach?

THE COURT: Yes.

(Paperwork handed to the judge.)

MR. RANDAZZA: So this is the -- it really
shouldn't matter what this says or who it's to or who
it's from; but now that your Honor has the benefit of
seeing 1it, this e-mail that is claimed to be privileged
doesn't have a single attorney on it. So I'm not sure
why it's privileged.

I also -- you'll note at the top that it
is filed in a public record on the Southern District of
Texas docket, which would extinguish its privilege.

Of course, its privilege was extinguished,
if it had ever existed, when it was provided to whatever
university provided this to her as a public record.

It's a public record.

I don't know why they're so afraid of this
being made public. I think if you look at it, we can
all agree it's somewhat dull; but this is the pretext

that they are before you here trying to silence a victim
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of sexual assault, despite their exhortations to the
contrary, despite saying this has nothing to do with the
First Amendment.

Well, when you ban a book, that is classic
First Amendment territory. There is not one case cited
that says, "Now, let's presume this is privileged."™ And
I do not admit that and I -- I think it's somewhat
absurd to say it is, but let's just -- feasibly let's,
for the sake of argument, say it was.

Not one case says she can't have it. If
she comes across it somehow -- they leave it on a bus.
They put it into a public record. They inadvertently
disclose it in litigation and fail to properly claw it
back under Texas procedure -- it becomes the property of
the person who has it.

I actually witnessed in Texas one of the
most embarrassing examples of that that I've ever seen.
In the Alex Jones trial, the -- in Austin, the attorney
for Mr. Jones inadvertently disclosed the contents of
his entire telephone, including attorney-client
privileged information; and on national TV, that poor
man was embarrassed when it was brought to his
attention.

And the fact was he had sent an e-mail

saying, "I sent it inadvertently. Please disregard,"
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and that wasn't enough. There are very specific
procedures under Texas law in order to claw back an
inadvertent disclosure in litigation.

They seem to be treating her as if she's
an attorney in a case where there's been an inadvertent
disclosure. She's not. She's a journalist; and if a
journalist comes into possession of privileged
information or trade secrets or, yes, even the recipe
for Coca-Cola, there is a reason that recipe is so
strongly guarded. It's not because they can simply put
it out there anywhere they like, put it into a public
record but say no one can publish it. That's just --
that's not the case in any legal system I've ever
studied, much less the United States.

So with all respect to my sister, yes, the
secret recipe for Coca-Cola can be published. Yes, this
e-mail can be published. And if they looked at my cases
instead of simply complaining that I cited too many of
them, they would look at NEW YORK TIMES VERSUS UNITED
STATES.

State secrets, secret war plans, Pentagon,
the Pentagon Papers came into the possession of the
NEW YORK TIMES and the WASHINGTON POST. That was not
ennobled with enough magic that it could supersede those

papers' rights to publish that information. Not enough.
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But this, this extremely dull e-mail, is
enough to not Jjust stop this e-mail from being published
but an entire book that has been suppressed now for a
week. That's simply not tolerable under the First
Amendment.

Not only does NEW YORK TIMES VERSUS UNITED
STATES say this but KINNEY VERSUS BARNES is the
controlling case here in Texas. And KINNEY VERSUS
BARNES, much to my delight, cites Walter Sobchak in
THE BIG LEBOWSKI, who says, "The Supreme Court has
roundly rejected prior restraints.”" So you don't even
need to go to law school. You just need to have seen
THE BIG LEBOWSKI to know that this is intolerable, but I
will not require you to cite the Book of Dude.

Once she has this information lawfully --
now, 1f she had perhaps -- well, I don't even want to go
into hypotheticals because it doesn't matter.

Once a citizen comes into possession of
information lawfully, whether you go all the way back to
1931, NEAR VERSUS MINNESOTA, NEW YORK TIMES VERSUS
UNITED STATES, KINNEY VERSUS BARNES -- like I said in my
brief, yes, I could have overwhelmed the page limits
with a string cite that says, "This cannot be done in
this country, much less in this state.”

Now, I want to also point something else
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out, 1is that just as a matter of -- the underpinnings of
their brief, your Honor, if I had to switch sides and
take over their argument, the most compelling part of
their argument is the fact that there was an order out
of the Southern District of Mississippi that was
somewhat similar.

Your Honor, I have some supplemental
authority, i1if I could approach as well?

THE COURT: Yes.

(Paperwork handed to the judge.)

MR. RANDAZZA: I'm sure they have it.

I'm -—- I may have neglected to cite it;
but this did issue yesterday, washing away that entire
order upon which they rely for findings of fact and
conclusions of law, not that it was controlling on this
Court.

But what's really interesting about this
case 1is not only its elegance and its language talking
about prior restraints but this case was argued on
Thursday at the Fifth Circuit Court of Appeals and they
issued their order yesterday. I don't think I've ever
seen the Fifth Circuit do anything that quickly.

So to the extent that their argument in
favor of a prior restraint ever had any underpinnings at

all, I can't even find a hypothetical to rely on now
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that everything they relied on there is wvacated.

So what do you have before you now?

You have my client, the victim of sexual
assault, and we're not introducing this exhibit, but
their Exhibit A3 details that in painstaking --
painstaking terms, some that's quite shocking.

Now I understand why they don't want this
published in a book and why they didn't want this
published in a book the day that their national
convention started on April 3rd. It was very, Vvery
clever timing on their part; but they cannot suppress an
entire book because of one supposed e-mail that isn't
even privileged.

And then, your Honor, this is -- this is
such a rare species of prior restraint. I mean, I first
learned about NEAR VERSUS MINNESOTA when I was a
journalism major at the University of Massachusetts in
1987. I spent 14 years in academia studying this and
I've been practicing First Amendment law for 22 years
and I've never seen even a hypothetical of a double
prior restraint.

This isn't just enjoining the publication
of a book but it's enjoining it so that the plaintiff
can review 1it, decide what else they don't want in it,

and then come back for another prior restraint. It is
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truly just a remarkable species of prior restraint that
should meet its extinction here today.

Your Honor, if you have any questions.
Other than that, I'll rely on that and on our written
papers.

MS. BETZ: Thank you, your Honor.

It's always so hard to figure out where to
begin in reply.

So I would say, your Honor, that as far as
the timing of the filing goes, it had nothing to do with
the convention. The timing of the filing had to do with
the fact that we found out less than a week before we
filed this that she had the privileged materials. We
didn't know that before then. Until she made that
filing in federal court, we had no idea that she had
received inadvertently that information. That's why we
made the filing.

Again, we've known about her allegations
of sexual assault and other alleged wrongdoings for
quite some time. We knew this book was allegedly going
to come out. If we were trying to stop it before the
convention on those reasons, we would have filed
something much sooner; but when we saw the privileged
information, that is what drove the filing.

And I want to drill down, because you have
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the e-mail in front of you, and explain why that is
privileged.

What we're dealing with here are
communications between individuals that serve on the
board of PTK; and some of those individuals that you'll
see on that e-mail communication also work at state
entities, community colleges that are state colleges.

They're using their e-mail addresses to
communicate with our client, who's the CEO of PTK; and
in that e-mail, they are discussing what 1is taking place
in a deposition.

Now, that is an example of an e-mail where

there's not a lot of information disclosed; but that is

a work product e-mail. It is work product to say, "Here
is what my lawyer is going to do. Here's what our
lawyer 1is going to do." You're part of this board.

That's work product.

And we don't know what else the other
e-mails say because, despite having asked many times,
we've not been given access to them by Ms. Marek. So we
just don't know what else and how deep it goes. Only
she does, and she's refused to give us access to that.

So we had to file a motion to strike and
to claw it back in the federal court because that was

the best way to protect it and get that communication
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off the docket; and then, your Honor, what we did was
file this TRO to stop it from being produced first and

to stop for the dissemination.

No one is trying to ban a book here. This
isn't about banning a book. This book can go forward
and be published. What our concern is, making sure

there's nothing in it that she should have never had
access to.

And I disagree with what Mr. Randazza 1is
saying, that anyone can publish anything, basically.
He's saying, "It's a free-for-all. You can publish
anything you want; and this Court doesn't really have
the power to stop it, ever." Well, that's just not
true.

The courts have the power to stop speech,
even if this was considered speech; but this is her
using something that isn't hers. This isn't her speech.
These aren't her thoughts. They're not her opinions.
It's PTK's legal strategy, attorney-client privileged
communications.

And under his argument, basically any
paralegal in America could print off some internal
communications and go publish it; and there's nothing
the Court can do to stop that?

Well, that's just not true. This Court,
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of course, can stop that; and if not, wouldn't that be
what just happens, everybody just goes and sells
privileged communications on sensitive cases and the
Court says, "Well, sorry. You got it. You can publish
it"? That's just not how it works.

All we're asking for, your Honor, is a

reasonable and narrow solution to a problem that PTK

didn't cause. All we're asking for is time to make sure
these communications are not in there. She won't even
say that they're not. So we have to come here to you,

your Honor.

And we think there's a couple different
ways you can slice this. One is the order as written,
where we have the opportunity to review and make sure
they're not in there. Another, your Honor, would be to
require her to return them all to us and then the order
say that it's not to be published containing any of the
information.

We could review them here, your Honor, in
this room together, not taking photographs. Your Honor,
could review them in camera. There are a number of ways
to do this to protect her rights because, again, we are
not here trying to silence Ms. Marek.

What we are trying to do is protect what

is our client's privilege, which is fundamentally one of
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the most important things an attorney is charged with
when representing a client.
Thank you, your Honor.

MR. RANDAZZA: If I may briefly, your

Honor.
Unequivocally, they will never get access.
Could you imagine if they had come in

here -- I mean, I understand she's not as prestigious as

the NEW YORK TIMES or the WASHINGTON POST or whatever
newspaper you like.

Could you imagine newspapers about to
write an expose and a lawyer comes in here before you
and says, "We need to review that expose first to see if
there's anything in there we don't want you to have"?
That would just be shockingly chilling on the practice
on journalism.

Now, if the Court does have the power to
do this, I still am at a loss as to which case says so.
There is no case that says so because it is not true,
that there is a legion of cases. I could bury this
Court in paper printing out the cases that say that no
court in America has the power to do this.

Remember, it's not even a state secret
stolen in wviolation of the espionage laws, was what the

NEW YORK TIMES VERSUS UNITED STATES case was about. The
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source broke the espionage laws, but this is more

important.

I'm sorry if they think that this is
privileged. Again, it's not. These are on government
e-mails. When you use a government e-mail -- when I was

a graduate student at the University of Florida, they

told me, "Be careful. Anything you send on this e-mail
is a public record." Everyone knows that.

There's not even a lawyer on here. First,
it was privileged. Now it's work product because it's

between people who are at different universities sending
e-mails to one other.

It doesn't even have the nobility that
they're trying to enshrine it with; but even if it had
that nobility, would it rise above violating the
espionage laws?

And for the hypothetical, could any
paralegal steal information and go publish it?

Yeah, they could. They don't. There may
be NDAs in place. Just as they've argued here, there
are NDAs in place.

You know who hasn't signed those NDAs?

Her.

So if somebody wants to talk to her, if a

source wants to talk to a reporter, if a reporter,
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through just shoe-leather reporting, gets information,
nobody gets to say, "This embarrasses us. So we don't
want i1t published"; and they certainly don't get to
suppress —-- not just the one e-mail. I mean, if they'd
asked for that, I'd still be here and I'd still be
arguing the same First Amendment principles, but they
want to review the whole book?

This is -- the only legal system I can
think of where you can do that is I know in China they
have the Obscene Articles Tribunal, where they can
request to see a pornography movie before it gets
published to see if it's obscene. That just doesn't
exist in American jurisprudence. This would be the
first time it was every upheld in a forum like this.

So with respect to my sister saying, "This
is not how it works," this is how it works. We have a
profound national commitment to wide-open and robust
debate. We have a profound commitment to protecting
freedom of the press. We have a profound commitment to
protecting freedom to petition.

And once you are in possession of
information lawfully -- in fact, even unlawfully -- I
cited a recent First Circuit case, just because that one
was off the top of my head, BERGE VERSUS CITY OF

GLOUCESTER, MASSACHUSETTS, where Mr. Berge was accused
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of illegally videotaping government officials and then
published it; and the First Circuit not only said he can
publish that information, legal or not, but the First
Circuit wiped away qualified immunity for the government
officials who sought to suppress that publication.

I am very sorry for my sister's position,
as she's in an unenviable one, where there's an
unassailable wall of First Amendment precedent saying
that this book can be published and this book should be
published immediately.

In fact, again, going back to the First
Circuit, IN RE PROVIDENCE JOURNAL even said that she can
violate the order and then just challenge it
collaterally; but she chose to have respect for the
court.

But today, your Honor, I cannot see that
flag next to you meaning anything if you're going to
leave this prior restraint in place once your gavel
comes down today.

MR. CULLEN: Judge, could I say something
briefly?

The -- let's assume that Ms. Marek sent a
public information request to Citizens Medical Center,
which is a county hospital -- government hospital here,

and asked for some records, some of which were -- maybe

Kimberly K. Koetter, CSR, RPR
135th District Court Reporter
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she asked for some open meeting stuff or the board of
managers, maybe she asked for the CEO's contract, things
that she could get, but that the hospital inadvertently
published the medical records of its patients and now
she says, "I've got this. I've got your patients'
medical records and I'm going to put it in a book and
I'm going to publish it to the world and violate the
HIPAA laws by disclosing your patients' inadvertently
disclosed medical records."

I don't think the First Amendment gets in
the way of that at all. I think the Court says, "Hey,
you shouldn't have had that. It was a mistake. You've
got to send it back."™ And that's all that we're asking
for here.

We don't need to see this book. We don't
need to read this book. Judge, I don't want to make you
read the book; but I don't know how else we get it to
find out are there attorney-client work product
privileged information in this book that -- before it
gets published.

And if it's going to be a book about what
a bad hospital Citizens is and, "Here, we're going to
show you because we're going to broadcast to the world
the private medical records of a patient,"™ I think the

Court would need to step in; and it in no way gets in

Kimberly K. Koetter, CSR, RPR
135th District Court Reporter
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way of the violation of the First Amendment.

That's what we've got here is
attorney-client privilege information we believe she has
that she won't turn back over to us that is in the book
presumably; and if it wasn't in the book, we wouldn't be
here.

And -- and so I don't know of any way
other than the Court looking at it in -- the book
in camera and deciding whether there is attorney-client
privilege information in there or not or letting us look
at it without making copies, without photographing it,
without making notes in their presence. Those would be
ways to do this with -- and let her publish the heck out
of that book as soon as that's done.

MR. RANDAZZA: Your Honor --

THE COURT: Y'all —--

MR. RANDAZZA: -- I enjoy teaching the
First Amendment.

THE COURT: Y'all are here. So I'm
going -- I'm going to let you --

MR. RANDAZZA: So a great hypothetical
you've raised here, a great -- I'm sorry. I'll address
the judge, but I feel 1like I'm in class again.

Yeah. TIf a hospital inadvertently

discloses medical records, a journalist gets ahold of

Kimberly K. Koetter, CSR, RPR
135th District Court Reporter
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them, they can publish them.

Now, there may be an invasion-of-privacy
suit separately -- I don't know -- but there is nothing
that would impede her publishing that. HIPAA doesn't
apply to her. HIPAA applies to health care providers.
If she's got that information, she can publish it; and,
again --

THE COURT: Well, I assume that the way a
journalist would handle it is, you know, not disclose
names or whatever but give the information --

MR. RANDAZZA: State gold, your Honor.
Yes, depending on --

THE COURT: But it would be up to the
discretion of the journalist, you know --

MR. RANDAZZA: Precisely.

THE COURT: -- and that's one of the
things I'm struggling with here, is let's say I order
this to be clawed back or whatever -- which apparently
the federal court has already done; is that correct?

MR. RANDAZZA: No, it is not, your Honor.

THE COURT: Okay.

MR. RANDAZZA: It remains on the Southern
District of Texas docket to this day. It is a public
record two times over.

THE COURT: Okay.

Kimberly K. Koetter, CSR, RPR
135th District Court Reporter
361.573.0263




© 0O N o a B~ W N -

N N N D D D 0 a0\ sy o
o A WO N -~ O © 0o N O o0 A O N -~ O

32
Hearing on Application for a Temporary Injunction
April 8, 2025

In any event, the thing I'm struggling
with is, without going specifically to the document,
your client could refer to it in some, you know, vague,
obscure matter -- manner to make the point that she's
trying to make.

You understand what I'm saying?

MR. RANDAZZA: I do, your Honor, and if
these are editorial suggestions for her, perhaps she'll
take them, but I would help --

THE COURT: I'm not saying -- I'm not
saying I would order that. I'm just saying that that's
one of the ways that this thing could go. So --

MR. RANDAZZA: It could; but, you know,
again --

THE COURT: And the other thing that
hasn't been mentioned is that, at this stage in the
proceeding, I have to make a finding, don't I, that the
plaintiff doesn't have any other remedies at law other
than this temporary injunction?

MR. RANDAZZA: Yes, your Honor; but I --
they may not.

THE COURT: I mean --

MR. RANDAZZA: It may be just too bad. I
mean, in FLORIDA STAR VERSUS B.J.F., a more extreme

example -- his example of hospital records, I'm going to

Kimberly K. Koetter, CSR, RPR
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give you a much more extreme example, a minor victim of
rape, B.J.F.

Their name was inadvertently disclosed to
the FLORIDA STAR and the FLORIDA STAR published it in
violation of a specific state statute that did not allow
publication of a rape victim's identity, and the Supreme
Court struck down that statute.

There's nothing here, absolutely nothing.
They may not have -- I don't know what remedy they may
think they have to get this back, but they don't have
one. It's not that they don't have any other remedy.
Any remedy that you could try to fashion here today will
be wildly unconstitutional. It's a public record that
she possesses legally.

And the enjoining even that -- even this
one document would be unconstitutional, much less an
order that says that they get to be the editorial board
for her publication.

Sure, she could say that she's just going
to refer to it obliquely; but we don't let the
government, any branch of government, enter into that
decision when a journalist or an author wants to publish
something.

I mean, that's -- the entire existence of

some of perhaps our least -- our least shining examples

Kimberly K. Koetter, CSR, RPR
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of our commitment to freedom of expression prove that
out: The Gawker website, NATIONAL INQUIRER. I mean,
people sit and take long-range photos of celebrities

naked on beaches in Ibiza and can publish them.

Yeah, we have to put up with some things
that really annoy us, that are distasteful, that are
troubling; but that's the contract that we as American
citizens have with our government, that it will not
infringe on that. They're simply asking you to tear
that contract up here, and I'm pretty confident that
you're not going to do it.

THE COURT: Well, I've been through the
file; but obviously I need to do it again.

So, Ms. Betz, you have the last word.

MS. BETZ: Thank you, sir. Appreciate it.

This isn't naked photos on a beach in
Ibiza. We're not just embarrassed. This is our
privilege and we go to trial, your Honor, in Mississippi
in 60 days and these e-mails discuss our trial strategy
potentially. They discuss what we're planning to talk
about in depositions, things of that nature.

This is a real problem, and there is no
other remedy for us. Once that toothpaste is out of the
tube, it cannot go back in.

What are we supposed to do if we have our

Kimberly K. Koetter, CSR, RPR
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entire trial strategy published before our trial? What
does that do for us?

There is no remedy for us. There is
absolutely no remedy.

This is privilege. This isn't a vague,
you know, idea or picture. This is attorney-client
privilege, which is an important thing for this judicial
system to protect; and if this Court allows her to
retain and publish our privilege materials, that is open
game for anybody to try and go get attorney-client
privilege.

And we know that that's not how it works
because of the clawback provisions we see, because of
the way the courts require the return of privilege.

And, your Honor, we acted immediately. We
acted immediately and we asked her to act in good faith
and she refused, which is why we cannot trust that that
book doesn't disclose trial strategy.

Thank you, your Honor.

THE COURT: Anything y'all want to leave
me with to look at, I'll take it. I have plenty of
notebooks, but I'll take some more. So —-

And I'll look at it today and try to get
something out today.

If y'all have proposed orders you want to

Kimberly K. Koetter, CSR, RPR
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leave with me also, that's fine as well.

MR. RANDAZZA: I do not, your Honor. I
would just say that if -- so procedurally if this
continues, 1t becomes a preliminary injunction; and
there we will be findings of fact and conclusions of law
in that for the appellate record?

THE COURT: Right. I would grant a
temporary injunction, which we would have a -- you know,
a final hearing for the permanent injunction at some
point.

MR. CULLEN: Yeah. I think it would make
more sense, Judge, for you to make your decision, tell
us what it is, tell me and David. We'll get it to
everybody else; and then we'll fashion the orders that
match up with what your ruling is, because there's lots
of different things you could do.

THE COURT: Yeah.

MR. RANDAZZA: Your Honor, if your
decision is anything other than striking this down, we
prefer just an (inaudible) so we can file an emergency
appeal.

THE REPORTER: A what?

I'm sorry. A what?

MR. RANDAZZA: Ore tenus, an oral order,

so that we can file an emergency appeal.
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There is a book being suppressed from
publication right now.

THE COURT: No, I understand. Yeah.
That's why I'm going to try to get something out to
y'all today.

MR. RANDAZZA: Thank you, your Honor.

THE COURT: Okay.

MS. BETZ: Thank you, your Honor.

(Hearing concluded.)

* ok ok k%
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INTEREST OF AMICUS CURIAE

The First Amendment Lawyers Association (“FALA”) is an Illinois-
based, not-for-profit organization comprised of hundreds of attorneys
devoted to the protection of free expression under the First Amendment
and who routinely represent businesses and individuals that engage in
constitutionally-protected expression. Formed in the 1960s, FALA's
members practice throughout the United States, Canada, and elsewhere
in defense of the First Amendment and free speech and, by doing so,
advocate against all forms of governmental censorship, whether imposed
directly by the government or through the courts as part of civil litigation
among private parties. Use of the courts by private parties to suppress or
deter robust expression is just as detrimental to free expression as
censorial statutes and censorial executive actions.

Given its objectives and membership, FALA has a substantial
interest in ensuring that U.S. law involving the rights of free speech and
free expression are properly developed and applied. This is particularly
the case in instances where courts are restraining otherwise truthful and

lawful speech or compelling parties to speak the government’s preferred
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message or forcing them to speak or endorse a certain viewpoint. Both
are at issue in this case.

As far back as 1957 in Alberts v. California, 354 U.S. 476 (1957),
FALA members have briefed and argued dozens of landmark free-speech
cases before the Supreme Court of the United States and literally
thousands of cases before federal appellate courts. FALA additionally has
a tradition of submitting amicus briefs, including to the Supreme Court,
on issues pertaining to the First Amendment. See, e.g., Masterpiece
Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 138 S. Ct. 1719 (2018)
(amicus brief submitted by FALA); Susan B. Anthony List v. Driehaus,
573 U.S. 149, 134 S. Ct. 2334 (2014) (amicus brief on the importance of
pre-enforcement challenges submitted by FALA); City of Littleton v. Z..J.
Gifts D-4, LLC, 2004 WL 199239 (U.S. Jan. 26, 2004) (amicus brief
submitted by FALA); United States v. 12,200-ft Reels of Super 8mm Film,
409 U.S. 909 (1972) (order granting FALA’s motion to submit amicus
brief).

No attorney for any party authored any portion of the attached
proposed brief, nor did any attorney or party contribute any money to the

preparation of the brief. The brief was prepared pro bono by undersigned
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counsel who have received no compensation, nor has the First
Amendment Lawyers Association, for the preparation of the brief.!
STATEMENT OF THE ISSUES

1. Whether the District Court misapplied the commercial speech test
in finding that Defendants-Appellants’ speech was commercial, and
thus entitled to a lower degree of protection under the First
Amendment.

2. Whether the District Court’s preliminary injunction 1is
unconstitutionally overbroad when 1t categorically bars and
restrains truthful and merely offensive or disparaging speech and
has elements of compelled speech, which is almost never
constitutional.

SUMMARY OF ARGUMENT
The District Court’s preliminary injunction order enjoined, as
relevant to this brief, edits to Appellee Phi Theta Kappa’s (“PTK”)
Wikipedia page, reporting on sexual harassment allegations against a

former PTK officer, and a cartoon allegedly depicting Appellee Lynn

1 Per Fed. R. App. P. 29(a)(2), all parties have consented to the filing of
this brief.
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Tincher-Ladner. The District Court erroneously found that the speech
identified as potentially tortious constituted commercial speech. None of
the identified statements propose a commercial transaction, constitute
advertisements, or identify particular products or services of either party,
and nothing in the record demonstrates that Defendants-Appellants
(“Honor Society”) had a substantial economic motive in publishing these
statements. The District Court accordingly applied the wrong legal
standard in issuing its preliminary injunction, as it was based on an
erroneous finding that the injunction applied to commercial speech.

The District Court further erred in issuing an unconstitutional
preliminary injunction against protected speech. The order categorically
bars edits to PTK’s Wikipedia page, regardless of whether such edits are
false or misleading. It categorically bars further reporting on sexual
harassment allegations against a former PTK officer, despite the District
Court making no findings that Honor Society had published anything
false about such allegations. Finally, the order requires removal of speech
solely on the basis that it is an “appeal to racism” and “despicable,”
despite clear Supreme Court precedent that such reasons cannot form

the basis of restrictions on speech.



Case: 24-60452 Document: 68 Page: 11 Date Filed: 11/26/2024

ARGUMENT

I. The District Court’s Application of the Commercial Speech
Test was Erroneous

The District Court admitted that its preliminary injunction
amounts to a prior restraint, which is constitutionally suspect and only
permissible under rare circumstances not present here. ECF 230 at 20-
21. The Court attempted to justify this restraint on speech by erroneously
categorizing Honor Society’s statements as commercial speech.

Commercial speech is “usually defined as speech that does no more
than propose a commercial transaction.” United States v. United Foods,
Inc., 533 U.S. 405, 409 (2001). Where there is a “close question” as to

(113

commercial speech, “strong support’ that the speech should be
characterized as commercial speech is found where [1] the speech 1s an
advertisement, [2] the speech refers to a particular product, and [3] the
speaker has an economic motivation.” Hunt v. City of L.A., 638 F.3d 703,
715 (9th Cir. 2011) (citing Bolger v. Youngs Drug Prods. Corp., 463 U.S.
60, 66-67 (1983)). The Court in Bolger found that the confluence of all
three factors showed that pamphlets primarily promoting prophylactics

were commercial speech, though it left open the possibility that speech

could be commercial even if one of the elements were not present. 463
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U.S. at 67 n.14. However, the presence of only a single factor is not
sufficient to make speech commercial. Id. at 66-67 (noting that “the fact
that Youngs has an economic motivation for mailing the pamphlets would
clearly be insufficient by itself to turn the materials into commercial
speech”). This Court has previously found that third factor can sometimes
“collapse into” the first factor. Procter & Gamble Co. Amway Corp., 242
F.3d 539, 552 (5th Cir. 2001), abrogated on other grounds by Lexmark
Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118 (2014).

The District Court applied the Bolger test and concluded that the
entire range of enjoined speech was commercial, and thus entitled to a
lesser degree of protection under the First Amendment. This 1is
erroneous, as (1) the speech actually in the record consists of non-
commercial expressive speech, and (2) the speech enjoined is not
restricted to commercial speech.

a. The Enjoined Speech is not an Advertisement and the

Record Does Not Show it Was Published With an
Economic Motive

The District Court did not conduct an analysis of the first Bolger
factor, seemingly assuming that Defendant-Appellants’ speech

constituted advertisements, which ordinarily would render its decision
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faulty for this reason alone. Interpreting its Order charitably, however,
the District Court may have followed the Procter & Gamble approach and
combined the advertisement factor with the economic motivation factor.
In Procter & Gamble, the Court considered whether defendant Amway
was engaged in commercial speech when Amway employees repeated a
rumor that the Procter & Gamble was affiliated with the Church of
Satan. Id. The Court noted that the defendant's conduct “was not
an advertisement in the classic sense,” but that i1t could
constitute commercial speech if Amway's motivation for repeating the
rumor was economic. Id. at 553. This brief will primarily address the
third Bolger factor, as it appears to be the focus of the District Court’s
analysis, but it is worth noting that the District Court made no attempt
to explain how the speech at issue, even if economically motivated,
constituted an advertisement.

The third Bolger factor is concerned with whether the speaker acted
primarily out of economic motivation; the mere presence of any
motivation i1s not sufficient. Procter & Gamble, 242 F.3d at 552-53
(stating that “[t]he question whether an economic motive existed is more

than a question whether there was an economic incentive for the speaker
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to make the speech; the Bolger test also requires that the speaker acted
substantially out of economic motivation”). The kind of profit motive
endemic to every commercial enterprise does not, without more, make
something commercial speech. See Tobinick v. Novella, 848 F.3d 935, 952
(11th Cir. 2017) (finding that “[e]ven if Dr. Novella receives some profit
for his quasi-journalistic endeavors as a scientific skeptic, the articles
themselves, which never propose a commercial transaction, are not
commercial speech simply because extraneous advertisements and links
for membership may generate revenue”); see also Va. State Bd. of
Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 761
(1976) (holding that “Speech ... is protected ... even though it may involve
a solicitation to purchase or otherwise pay or contribute money”).
Without this limitation, any publication sold in commerce would
constitute commercial speech. See, e.g., Dex Media West, Inc. v. City of
Seattle, 696 F.3d 952, 960 (9th Cir. 2012) (finding that the financial
benefit obtained from publishing yellow pages directories could not
characterize the publication as commercial); Gordon & Breach Sci.
Publishers S.A. v. Am. Inst. of Physics, 859 F. Supp. 1521, 1541 (S.D.N.Y.

1994) (holding that “[t]he fact that AIP and APS stood to benefit from
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publishing Barschall’s results—even that they intended to benefit—is
insufficient by itself to turn the articles into commercial speech”);
Burstyn v. Wilson, 343 U.S. 495, 501 (1952) (noting “that books,
newspapers, and magazines are published and sold for profit does not
prevent them from being a form of expression whose liberty 1is
safeguarded by the First Amendment”).

There are primarily five categories of statements at issue in the
District Court’s Order: (1) Wikipedia edits which the District Court
assumed Honor Society made; (2) an article about Robin Lowe, a PTK
campus advisor, who was arrested for allegedly embezzling funds; (3)
Honor Society stating that it sued PTK to defend students and parents,
when actually Honor Society filed a counterclaim after PTK sued it; (4)
Honor Society web pages that “purport to provide a link to PTK chapters
across the country,” but actually lead to “a page parroting the claims
against PTK and inviting students to email the Gmail account with
information about PTK’s ‘alleged deceptive practices” (ECF 230 at 13-
14); and (5) an image that the District Court claimed was a racist
caricature of Dr. Tincher-Ladner. The preliminary injunction also

includes a limitation on reporting on “sexual harassment allegations
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against [past PTK Executive Director Rod] Risley” (ECF 203 at 26),
though the District Court made no findings that any of Honor Society’s
reporting about Risley was false or misleading.

The District Court made no findings that any of the above
categories of statements constituted advertisements or that they were
made with an economic motivation. Instead, the District Court found
Honor Society had an economic motivation because Honor Society stated
1t would lose business if it was “prevented from comparative advertising
and informing potential members about why they should not select PTK.”
ECF 230 at 22. There is no separate analysis for whether these specific
statements were advertisements.

The District Court’s commercial speech analysis was quite
deficient, and permitting such analysis to stand without correction will
encourage parties that wish for courts to censor their critics to feel much
more comfortable doing so. Assuming arguendo that the speech was
commercial, courts must at least have to “do the work” before
haphazardly simply deciding to fit speech into the “commercial” box in

order to free their hands when crafting prior restraints.

10



Case: 24-60452 Document: 68 Page: 17 Date Filed: 11/26/2024

First, there is neither an admission nor finding that any of the
statements actually identified as actionable are advertisements. Honor
Society, in the context of discussing the balance of harms in the face of a
request for a sweeping injunction (an injunction that would include
comparative advertising), stated that not being able to engage in
comparative advertising concerning a competitor would be harmful. This
1S an obvious assertion applicable to any business that cannot be
construed as an admission that any of the statements at issue are
advertisements.

In essence, the District Court appears to have taken the position
that any statement critical of a competitor is per se commercial speech.
This 1s obviously wrong, as shown in Novella, supra. Just because a
defendant may advertise does not automatically convert everything they
say into an advertisement. In Novella, the operator of a science-based
medicine blog was sued under the Lanham Act for publishing articles
about a doctor who made dubious claims about the efficacy of a medical
procedure. In finding that the articles were not advertisements, the
Eleventh Circuit noted that “the first article makes no mention of Dr.

Novella’s practice or medical services.” 848 F.3d at 951. Rather, “[t]he

11
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articles ‘communicate[] information, express[] opinion, [and] recite]]
grievances, ...” Id. at 950 (quoting New York Times Co. v. Sullivan, 376
U.S. 254, 266 (1964)). The speech at issue constituted criticisms of PTK;
there are no promotions of Honor Society’s services within them. If this
Circuit affirms the District Court’s decision, then it will create a split
with the 11th.

Another comparable case is Corsi v. Infowars LLC, No. A-20-CV-
298-LY, 2021 U.S. Dist. LEXIS 98486 (W.D. Tex. May 24, 2021) (report
and recommendations adopted 2021 U.S. Dist. LEXIS 208688 (W.D. Tex.
June 25, 2021)). There, radio host Alex Jones and his companies were
sued under the Lanham Act for statements uttered primarily by Roger
Stone, who appeared on Jones’s program but was not affiliated with
Jones or his companies, criticizing the plaintiffs with insults and
expressions of opinion. The court found that the statements were not
“commercial speech or advertising, but rather expressions of opinions as
commentary during a radio show. The complained of conduct at issue
does not fall within the zone of interest that the Lanham Act was
intended to protect.” Id. at *10. Similarly here, the statements actually

1dentified as potentially actionable are no more than criticisms of PTK.

12
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The District Court found that some of the statements were not factually
accurate, but that is a separate question from whether they constitute
commercial speech. This Court should not implicitly overrule the
reasoned decision in Corsi by affirming the District Court’s order here.
Neither the first nor second Bolger factor indicates that the speech
at issue 1s commercial. Accordingly, even if the speech refers to a specific
product, as a matter of law it does not constitute commercial speech.

b. The Enjoined Speech Does Not Refer to a Specific
Product

As for the second Bolger factor, the District Court found that Honor
Society’s statements referred to specific products or services because they
encouraged “students to consider ‘alternative societies that may offer
more transparent and genuine benefits.” ECF 230 at 23. As Honor
Society notes in its Opening Brief, though, this language only appears in
some of their speech. Opening Brief at 58. But, even if every instance of
allegedly actionable speech contained such a statement, that would not
satisfy the Bolger standard, which requires a reference to a specific
product, not just an entity’s products or services in general. The District
Court’s order does not identify any specific products offered by PTK that

any of the allegedly actionable statements reference. Rather, the

13
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statements are at most general criticisms of PTK as a whole. The speech

may have the effect of causing individuals not to purchase specific

services of PTK, but that is not the focus of the second Bolger factor.

The record does not show that any of the Bolger factors support a

finding of Honor Society’s speech being commercial. The District Court’s

findings on this issue were erroneous, and the Court should reverse such

findings to ensure uniformity of case law on the question of what

constitutes commercial speech.

II.

The District Court’s Preliminary Injunction is
Unconstitutionally Overbroad in That it Restrains Truthful
and Subjectively Objectionable Speech

a. First Amendment Principles

The District Court’s preliminary injunction consists of six forms of

enjoined or compelled speech, of which this brief will address the first,

second, and fourth. These restrictions require Honor Society to:

1) Immediately cease edits to PTK’s Wikipedia page, and
subject itself to discovery on Wikipedia edits it may have
made or caused during this litigation.

2) Remove all images of the cartoon East Asian woman vendor
from its webpages and social media posts; . . . [and]

4) Limit its reporting on the sexual harassment allegations
against Risley to existing media articles only, rather than
articles of its own creation.

14
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ECF 230 at 26. The District Court justified its injunction against these
categories of speech by finding that PTK showed a likelihood of success
on its tortious interference claim. Most relevant is the third element of
such a claim, that the allegedly tortious acts “were done with the
unlawful purpose of causing damage and loss, and without right or
justifiable cause on the part of the defendant (which constitutes malice).”
Neider v. Franklin, 844 So. 2d, 433, 437 (Miss. 2003). While the District
Court interpreted the phrase “without right or justifiable cause” liberally,
it did not grapple with any of the First Amendment implications of
premising tortious interference claims on speech.

The Supreme Court on multiple occasions has made it clear that a
plaintiff cannot evade the First Amendment simply by bringing a specific
cause of action if its claims are premised on protected speech. The Court
in Hustler Magazine v. Falwell, 485 U.S. 46, 56 (1988) found that a
public-figure plaintiff must prove actual malice for a tort claim based on
speech, even if styled as intentional infliction of emotional distress
instead of defamation.

Most relevant to the facts here, the Supreme Court has found that

speech on matters of public concern enjoy particularly strong First

15
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Amendment protections, even if they may cause emotional distress or
other forms of harm. Snyder v. Phelps, 562 U.S. 443, 458 (2011). “Speech
deals with matters of public concern when it can ‘be fairly considered as
relating to any matter of political, social, or other concern to the
community,” or when it ‘is a subject of legitimate news interest; that is, a
subject of general interest and of value and concern to the public.” The
arguably ‘inappropriate or controversial character of a statement is
irrelevant to the question whether it deals with a matter of public
concern.” Id. at 453. The speech in Phelps included brandishing signs
outside of the private funeral of a veteran which included messages such
as “God Hates the USA” and “God Hates Fags.” The Supreme Court found
that these statements highlighted “matters of public import,” that the
messages were “designed . . . to reach as broad a public audience as
possible,” and that even if some of the messages might have related to
the deceased veteran specifically, “the overall thrust and dominant
theme of Westboro’s demonstration spoke to broader public issues,” even
though the speech was conducted at a funeral. Id. at 454-55.

While there is not a comprehensive definition of what constitutes a

matter of public concern, Honor Society’s Opening Brief explains how

16
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their statements, which discuss issues of “sexual harassment,
embezzlement, and misleading students into paying money to join an
organization” are issues of public concern. Opening Brief at 42. These
1ssues overlap significantly with speech that this Court found to be on
issues of public concern in Wetherbe v. Tex. Tech Univ. Sys., 699 Fed.
Appx. 297 (6th Cir. 2017). A college professor who was rejected tenure
wrote a series of articles criticizing the tenure system amidst a backdrop
of public discourse concerning the tenure system in general, which the
Court found to be of public concern. Id. at 300-301. It is no secret that
sexual misconduct on college campuses and the excessive cost of college
1s of great concern to the general public and the subject of intense public
debate and discussion, and so the allegedly actionable statements are in
connection with issues of public concern.

An injunction on expressive speech must satisfy strict scrutiny,
meaning it must “further[] a compelling interest and [be] narrowly
tailored to achieve that interest.” Ariz. Free Enterprise Club’s Freedom
Club PAC v. Bennett, 564 U.S. 721, 734 (2011). More generally, as the

District Court noted in its order, a court “must narrowly tailor an

17
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injunction to remedy the specific action which gives rise to the order.”
John Doe #1 v. Veneman, 380 F.3d 807, 818 (5th Cir. 2004).

b. The Preliminary Injunction Impermissibly Enjoins
Truthful Speech

Having established that the categories of enjoined statements are
on issues of public concern, and thus afforded heightened First
Amendment protections, it is apparent that the District Court’s
preliminary injunction i1s grossly overbroad. The first and fourth
provisions of the preliminary injunction prospectively prohibit Honor
Society from making any edits to PTK’s Wikipedia page, regardless of
whether such edits are truthful. The purported justification for this
prohibition on speech is that unidentified individuals made edits to PTK’s
Wikipedia page not to post false speech, but rather to replace flattering
speech with unflattering speech.

While the District Court, without citation to supporting evidence,
opined that perhaps Honor Society could have made these edits to
undermine a competitor, and that these edits created a “substantial
likelihood of reputational harm [and] . . . prejudice to PTK.” ECF 230 at
23. First off, even if that were true, it would not justify the District

Court’s injunction (or indeed any injunction in the absence of false or

18
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misleading speech). “[J]ust because speech is critical of a corporation and
1ts business practices is not a sufficient reason to enjoin the speech.”
Baker v. Deshong, 90 F. Supp. 3d 659, 665 (N.D. Tex. 2014) (quoting CPC
Int’l, Inc. v. Skippy Inc., 214 F.3d 456, 462 (4th Cir. 2000)).

Second, as Honor Society notes in their Opening Brief, the much
more plausible explanation for these Wikipedia edits is that the content
excised from PTK’s page was not well-sourced, while the more recent
edits were well-sourced, which Wikipedia editors themselves found was
the case. Opening Brief at 51-52. Indeed, the battleground of Wikipedia
pages and the need for rigorous standards among editors of well-sourced
information has become so well-known that it is now the subject of genre
fiction. See, e.g., Stephen Harrison, The Editors (2024).

Regardless of who actually made the Wikipedia edits or the
motivation for making them, the fact remains that the edits did not
include any false or misleading information. Without this, there can be
no possible basis for enjoining further edits. This is to say nothing of the
fact that preliminary injunction is so broad that it categorically prohibits
all edits of the PTK Wikipedia page, without any attempt to cabin its

prohibition to false or misleading edits.
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Similarly, the preliminary injunction prevents Honor Society from
reporting on sexual harassment allegations against Risley. Honor Society
1s allowed to repost a subset of prior articles about these allegations, but
1s categorically prevented from providing any of its own new reporting or
discussion on the subject. The District Court does not even attempt to
justify this restriction, as its order contains no discussion of these
allegations or how any of Honor Society’s reporting on them is false,
misleading, or otherwise actionable. Again, there is no justification for
this portion of the injunction in the District Court’s order. Even if there
were some justification, this prohibition would suffer from the same
problem as the Wikipedia edit prohibition: it categorically enjoins speech
on a subject, regardless of whether that speech is true.

The District Court’s order does not come close to satisfying strict
scrutiny regarding these portions of its preliminary injunction, and
makes no real effort to do so. Even under the more relaxed intermediate
scrutiny standard, a categorical bar on truthful speech does not pass
constitutional muster. Central Hudson Gas & Elec. v. Public Svc.
Comm'n, 447 U.S. 557, 564 (1980) (“If the communication is neither

misleading nor related to unlawful activity, the government’s power is

20
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more circumscribed”). The Court must vacate these portions of the
District Court’s preliminary injunction order.

c. The Preliminary Injunction Impermissibly Enjoins
“Offensive” Speech

We are left with the District Court’s requirement that Honor
Society “[r]lemove all images of the cartoon East Asian woman vendor
from its webpages and social media posts.” ECF 230 at 26. This is likely
the most unprincipled portion of the District Court’s order. The
justification for this portion of the injunction is that, in the District
Court’s opinion, the cartoon at issue is a racist caricature that “leans into
anti-Asian, specifically anti-East Asian, tropes” and “doesn’t make sense
as anything other than an appeal to racism. This behavior is without
right or justifiable cause. It is despicable.” ECF 230 at 15. It may be
despicable, but a District Court has no power to enjoin its speech on the
basis of “despicability.”

It is rare for a Supreme Court case to be so factually on-point, but
this is the very issue that the Supreme Court addressed in Matal v. Tam,
and the District Court’s order is in contravention of that decision. 582
U.S. 218, 244 (2017). Tam dealt with the Lanham Act’s bar on registering

racially disparaging trademarks. The plaintiff founded a band called
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“The Slants,” with “slants” being a derogatory term for east-Asian people.
Id. at 223. The Supreme Court struck down this bar as unconstitutional
viewpoint-based discrimination and found that expression cannot be
prohibited simply because the ideas it communicates are offensive, as
“[g]iving offense is a viewpoint.” Id. at 243-44.2

The same jurisprudence applies here. The District Court ordered
the removal of this cartoon not because it was false or misleading, but
because it is “an appeal to racism” and “despicable.” In other words, the
District Court found that it was offensive and racially disparaging. Tam
is clear that such concerns cannot form the basis of a restriction on
speech. This provision of the District Court’s preliminary injunction
violates the First Amendment and should be reversed.

CONCLUSION

There are numerous issues of disputed fact in this case, and it is

concelvable that a narrow injunction on this record might be warranted.

That is not what the District Court issued, however. Its order enjoins

2 The Supreme Court struck down this prohibition even after
assuming that all trademarks constitute commercial speech. Id. at 245.
This provision of the preliminary injunction 1s unconstitutional
regardless of which level of scrutiny applies.
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expressive, non-commercial speech on the flimsiest of justifications,
where it bothers to provide a justification at all. The preliminary
Injunction order is not adequately supported and is grossly overbroad.
This Court must reverse the order.

Dated: November 26, 2024.
Respectfully Submitted,

RANDAZZA LEGAL GROUP, PLLC

/sl Marc J. Randazza
Marc J. Randazza
Jay M. Wolman

Counsel for Amicus Curiae
First Amendment
Lawyers Association
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VICTORIA COUNTY, TEXAS
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DECLARATION OF MARC J. RANDAZZA

I, Marc J. Randazza, hereby declare:

1. | am over 18 years of age. | have knowledge of the facts set forth herein, and if
called as a witness, could and would testify competently thereto.

2. | am an attorney licensed in the States of Nevada, California, Arizona,
Massachusetts, and Florida, and have 23 years of experience as an attorney.

3. I am the managing partner of Randazza Legal Group, PLLC (“RLG”).

4. | am the attorney of record for Defendant Toni Marek in this matter. | submit this
Declaration in support of Defendant’s Motion for Costs, Attorneys’ Fees, and Sanctions Pursuant
to the TCPA (the “Fee Motion”).

5. The primary focus of RLG’s practice is free speech and First Amendment litigation.

6. I contacted Plaintiff Phi Theta Kappa Honor Society’s (“PTK”) counsel in an
attempt to compromise on the amount of fees following PTK’s nonsuit in an attempt to limit billing
in this matter. While I will not go into the details of those communications, the parties were not
able to reach a compromise.

7. Three RLG attorneys worked compensable hours in this matter: Me, Ronald D.

Green, and Alex Shepard.



8. Additionally, two support staff worked compensable hours in this matter: Cassidy

Curran and Alison Gregoire.

9. The compensable hours and hourly rates of RLG’s attorneys and paralegals are as
follows:

Timekeeper Hours Hourly Rate | Amount Sought

Marc J. Randazza 75.4 $1,000 $68,500.00
Ronald D. Green 36.7 $750 $23,250.00
Alex J. Shepard 28.8 $750 $20,275.00
Cassidy Curran 17.5 $175 $2,870.00
Alison Gregoire 2.6 $175 $455.00
Totals 161 $115,350

10.  The amount sought for each timekeeper is not simply a matter of multiplying the
hourly rates by the hours worked, as some time entries were either written off or charged at a
reduced rate.

11. Marek’s local counsel, David C. Griffin, charged $3,000 for his representation in
this matter.

12.  Marek additionally incurred $2,796.63 in costs.

13.  Other attorneys and support staff also worked on this file. However, their time was
minimal and, in an exercise of billing discretion, RLG is writing off their time entirely, despite the
billing being necessary, proper, and reasonable to tax as well.

14.  RLG attempted to work more efficiently on this matter by having lower-cost
attorneys perform work such as research and drafting legal memoranda. However, given the
extremely tight time constraints of this case, | had to perform the majority of attorney work.

15.  To limit additional briefing on fees incurred after the filing of this motion, RLG
predicts it will incur an additional $20,000 in fees in responding to PTK’s opposition to this

motion, preparing a reply brief, and arguing the motion.
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16. RLG is a small law firm that can only take a limited number of cases, and taking
this case precluded the firm from accepting other work which would have filled the gap.

17.  This case presented significant time restraints. RLG was retained on March 27,
2025. It immediately had to begin work on preparing both a TCPA motion and an opposition to
PTK’s motion for a temporary injunction. It drafted and filed both by April 8, 2025, a mere eight
days after being retained, which required a significant amount of work to be condensed into this
short period.

18. RLG does not have a pre-existing relationship with Marek; this case is the first time
the firm has represented her. RLG thus had to spend some time becoming familiar with Marek and
her ongoing dispute with PTK that pre-dates this case.

19.  RLG charged an hourly fee for their work on this case. While RLG’s retainer
agreement with Marek contemplates that Marek will attempt to fundraise for her defense costs, the
agreement does not obligate her to raise any particular amount and specifies that she will ultimately
be responsible for paying RLG’s fees.

20. My hourly rate is justified, as I am an experienced attorney who specializes in First
Amendment litigation and I am licensed to practice in the states of Nevada, California, Arizona,
Florida, and Massachusetts.

21. I was instrumental in the passage of Nevada’s 2013 Anti-SLAPP legislation and
played a significant role in shaping the statute’s 2015 amendments.

22. When Nevada’s Anti-SLAPP statute was amended in 2015, I successfully led the
lobbying effort to save the statute from repeal and was instrumental in crafting the language in the
statute today.

23. 1 am a nationally recognized expert on Anti-SLAPP legislation, defamation, and
free speech issues, and | have assisted the legislatures in in Nevada, Pennsylvania, Ohio, New
York, Massachusetts, New Hampshire, and Wyoming on Anti-SLAPP legislation.

24, I have been a commentator for both Fox News and CNN on Free Speech issues.
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25. | hold a JD from Georgetown University Law Center, a Master’s in Mass
Communications from the University of Florida (with a media/First Amendment law focus), and
an international degree in the form of an LL.M. from the University of Turin, Italy, where I wrote

and published a thesis on freedom of expression issues.

26. | have been a practicing attorney for over 23 years.
27.  Ihave taught First Amendment law at the law school level.
28. | give presentations to attorneys in CLE courses on how to handle Anti-SLAPP

litigation and publish on the issue as well.

29.  Attorney Ronald D. Green has a JD from University of Pittsburgh School of Law
and is a Nevada-licensed attorney with over 24 years of litigation experience. He has several years
of experience with defamation and First Amendment cases.

30.  Attorney Alex J. Shepard earned his JD from Washington University School of
Law, is licensed to practice in Nevada, California, and Washington, and has over 10 years of
experience, having spent almost his entire career working on First Amendment, defamation, and
Anti-SLAPP cases. He has also been interviewed on issues of defamation and Anti-SLAPP law.
Spencer Cornelia, “I’'m Being Sued By a Fake Guru for $2 MILLION,” Youtube (May 15, 2023).1

31.  Cassidy Curran is a paralegal employed with RLG and has approximately 5 years
of experience as a paralegal.

32.  Alison Gregoire is a paralegal employed with RLG and has approximately 1 year
of experience as a paralegal.

33.  Asmanaging partner of RLG, | oversee the billing entries for the firm on this case.
Attached as Exhibit 5 to the Fee Motion are the billing and cost entries for Marek’s case in
spreadsheet format. The fee spreadsheet contains a true and correct account of the time RLG’s
attorneys and staff spent on the case, the hourly rates charged for this work, and the costs incurred,

and has been redacted for privilege.

1 Available at: https://www.youtube.com/watch?v=EkrwBY I2hil
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34.  Priorto rendering these bills, RLG audited them and removed entries that | believed
could be questioned. Therefore, this billing statement reflects a significant reduction in the full
amount of fees incurred, but represents a reasonable attempt at compromise.

| declare under penalty of perjury that the foregoing is true and correct.

Dated: April 18, 2025 By: /s/ Marc J. Randazza
Marc J. Randazza

Page 5



EXHIBIT 5

Time Entry Spreadsheet



User

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Date

4/11/25

4/11/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

Note

Further drafting of memo re: initial draft of Anti-SLAPP motion.

Confer i MR o: I

Review of billing records in drafting letter re: attorneys' fees
and entitlement to same in light of nonsuit.

Legal research re: entitlement to fees following nonsuit under
TCPA.

Drafting memo re: initial draft of attorneys' fees motion under
TCPA.

Confer with team re: motion for attorneys' fees and conferring
with o/c to compromise on fees.

Revisions to draft of letter re: attorneys' fees and entitlement
to same in light of nonsuit.

Review of evidence for use in attorneys' fees motion.

Legal research on Texas fee motions and TCPA fees for use
in fee motion.

Phone call with MJR, RDG, and client re:

01 - Attorney |GGG (¢ but 4 not biled as client

Time

courtesy).

Quantity Rate

1.2

0.1

0.2

23

0.6

0.3

1.2

0.2

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

Total

$900.00

$75.00

$75.00

$150.00

$1,725.00

$750.00

$450.00

$225.00

$900.00

$150.00



User

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Date

4/10/25

4/9/25

4/9/25

4/9/25

4/9/25

4/9/25

4/9/25

4/9/25

4/8/25

4/8/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

Note

Phone call with RDG re: arguments for fee motion.

Review of email correspondence between MJR and o/c re:
compromise on attorneys' fees.

Drafting memo to MJR re: letter to o/c responding to

Review of biling records and designating entries for redaction
due to privilege/confidentiality issues.

Review of fee motions filed by o/c in other matters, for use in
letter to o/c.

Review and analysis of transcript of TRO hearing.

Legal research re: scope of recoverable fees under TCPA,
for use in letter to o/c.

Confer with MJR re: preparing letter to o/c responding to

Phone calls with RDG re:

Confer with team re: notice of supp. authority.

Quantity Rate

0.2

0.1

0.9

0.6

0.6

0.5

0.1

0.3

0.1

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

Total

$150.00

$75.00

$675.00

$450.00

$450.00

$375.00

$75.00

$225.00

$150.00

$75.00



User

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Date

4/8/25

4/8/25

4/8/25

4/8/25

4/8/25

4/8/25

4/8/25

4/8/25

4/8/25

4/4/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

Note

Confer with RDG re:_.

Review of proposed order on motion for injunction.

Confer with team re: proposed order on application for
injunction.

Legal research re: Plaintiff's ability to voluntarily dismiss in the
face of TCPA motion.

Confer with team re: Plaintiff's ability to voluntarily dismiss in

the face of TCPA motion.

Drafting memo re: initial draft of notice of supp. authority.

Confer with team re: letter on decision denying application for
injunction.

Review of letter re: decision denying application for injunction.

Confer with team re: Anti-SLAPP motion.

Quantity Rate

0.1

0.1

0.1

0.1

0.3

1.3

0.4

0.4

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

Total

$75.00

$75.00

$75.00

$75.00

$75.00

$225.00

$975.00

$300.00

$75.00

$300.00



User

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Date

4/4/25

4/3/25

4/3/25

4/2/25

3/31/25

3/31/25

3/31/25

4/17/25

4/17/25

4/17/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

02 - NO
CHARGE

01 - Attorney
Time

01 - Attorney
Time

03 -
Paralegal
Task
Performed
by Attorney

Note

Revisions to draft of Anti-SLAPP motion.

Legal research for use in Anti-SLAPP motion.

Review of and revisions to draft of Anti-SLAPP motion.

Phone call with RDG re: Anti-SLAPP motion.

Phone call with RDG re: status of matter.

Confer with RDG re: TX Anti-SLAPP law.
Review of internal discussion re: matter status.

Drafting memo re: initial draft of Marek declaration ISO Anti-
SLAPP motion.

Revisions to drafts of fee motion and supporting declaration.

Transmission of Marek declaration ISO fee motion to client for
signature.

Quantity Rate

0.5

0.6

1.6

0.1

0.1

0.1

0.1

0.8

0.1

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$0.00

$750.00

$750.00

$250.00

Total

$375.00

$450.00

$1,200.00

$75.00

$75.00

$75.00

$0.00

$600.00

$1,500.00

$25.00



User

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Alex Shepard

Date

4/17/25

4/17/25

4/17/25

4/16/25

4/16/25

4/16/25

4/16/25

4/16/25

4/16/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

03 -
Paralegal
Task
Performed
by Attorney

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time
01 - Attorney
Time

01 - Attorney
Time

Note

Confer with team re: finalizing fee motion and gathering
exhibits to same.

Revisions to draft of TCPA motion to expand on sanctions

arguments.

Gathering and organizing exhibits to fee motion.

Brief review of billing records.

Drafting memo re: initial draft of MJR declaration ISO fee

motion.

Further drafting of and revisions to fee motion.

Confer with team re: arguments and evidence for fee motion.

Legal and factual research for use in TCPA fee motion re:
PTK's financial means and standards for awarding TCPA
sanctions.

Confer with team re: finalizing numbers for fee motion, and

updating numbers in draft motion and supporting declaration.

Quantity Rate

0.6

0.7

1.8

0.1

0.7

3.1

0.3

0.9

0.4

$750.00

$750.00

$250.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

Total

$450.00

$525.00

$450.00

$75.00

$525.00

$2,325.00

$225.00

$675.00

$300.00



User

Alex Shepard

Alison Gregoire

Alison Gregoire

Alison Gregoire

Alison Gregoire

Alison Gregoire

Alison Gregoire

Cassie Curran

Cassie Curran

Cassie Curran

Date

4/10/25

4/8/25

4/3/25

4/1/25

3127125

3127125

3127125

4/11/25

4/11/25

4/11/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Hard Cost

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description Note

02 - NO
CHARGE
04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time
E112 Court
fees

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

Phone call with MJR, RDG, and client re:

I (6. but 4 not billed as client

courtesy).
Draft, edit, finalize, and file Notice of Supplemental Authority.
Edit Opp to TPO.

Confer with potential local counsel for case.
Pro Hac Vice fee for MJR to District Court, Victoria County,
TX

2.5 hours corresponding with local councel in Victoria, TX. 1.0
hours charged as courtesy to client.

Research and prepare MJR Pro Hac Vice for Victoria TX.
Receipt of Greenberg declaration, memo to team re same
Finalize Greenberg declaration, confer with MJR

Prepare declaration of Mark Bennett; transmit same via email
with fees; memo to team re docket

Quantity Rate

0.4

0.5

0.2

0.2

0.1

0.1

0.3

$0.00

$175.00

$175.00

$175.00

$255.88

$175.00

$175.00

$175.00

$175.00

$175.00

Total

$0.00

$122.50

$87.50

$35.00

$255.88

$175.00

$35.00

$17.50

$17.50

$52.50



User

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Date

4/11/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/8/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description Note

02 -NO
CHARGE

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

Accounting on file; no charge

Attention to order, internal docketing of same; internal
docketing of amended transcript; prepare shareable links to
same and memo to MJR

Finalize letter to OC; redaction of billing details for
transmission to OC; memo to MJR re same

Finalize draft letter to OC; transmit same to client via email for
approval

Prepare case fees

Finalize redaction of invoices; memo to team re same; finalize
letter to OC and transmit same via email; memo to team

Prepare declaration of David Griffin; memo to team re same

Prepare declaration of Zach Greenberg; memo to team re
same

Edits to and finalize Greenberg delcaration; transmit same via
email

s to and inaizo [

Quantity Rate

0.7

0.2

0.4

0.1

0.4

0.3

0.2

0.2

0.1

0.3

$0.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

Total

$0.00

$35.00

$70.00

$17.50

$70.00

$52.50

$35.00

$35.00

$17.50

$52.50



User

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Date

4/8/25

4/8/25

4/8/25

4/8/25

4/8/25

4/8/25

4/7/25

477125

4/4/25

4/4/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description Note

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

Call to clerks office to request rush hearing transcript; left VM
for court reporter; memo to team re same

Attention to MJR return travel

Efiling of proposed order; receipt of order denying TRO;
internal docketing of same and memo to team

Attention to MJR memo re settlement letter to OC

Confer with court reporter via phone and email; memo to team
re same

Prepare proposed order; memo to team re same

Prepare for hearing

Prepare notice of appeal; memo to team re same and email to
co-counsel

Final edits to opposition; finalize exhibits and e-file same;
memo to team

Edits to Anti-SLAPP motion

Quantity Rate

0.2

0.5

0.2

0.2

0.1

0.2

1.2

0.4

0.3

0.3

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

Total

$35.00

$87.50

$35.00

$35.00

$17.50

$35.00

$210.00

$70.00

$52.50

$52.50



User

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Date

4/4/25

4/3/25

4/3/25

4/3/25

4/3/25

4/2/25

4/2/25

4/2/25

4/2/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description Note

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

Attention to file-stamped opp, internal docketing of same and
update shareable link

Edits to, finalize, and e-filing of PHV documents; internal
docketing of same

Edits to motion, memo to team re same; begin prepring client
declaration

Further edits to motion; drafting of client declaration

Finalize opposition and client declaration; prepare exhibits
thereto and memo to MJR; transmit draft to local counsel via
email

Confer with court clerk concerning docket file, memo to team
re same and access to court records

Edits to motion to set aside; memo to team re same

Edits to PHV drafts and draft stipulation

Confer with local counsel; transmit files; call to OC concerning
meet and confer, left messages; draft memo to OC re PHV
and stipulation for extension

Quantity Rate

0.2

0.6

0.8

1.2

0.5

0.3

0.4

0.4

1.2

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

Total

$35.00

$105.00

$140.00

$210.00

$87.50

$52.50

$70.00

$70.00

$210.00



User

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Cassie Curran

Date

4/2/25

4/2/25

4/2/25

4/2/25

4/1/25

4/1/25

3/28/25

3/28/25

3/28/25

3127125

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description Note

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

04 -
Paralegal
Time

Call to court re scheduling availability; left VM and follow up by
email

Email client re _

Attention to OC email concerning PHV; edits to and finalize
documents; memo to team re same

Receipt of client files; organize and internal docketing of
same; memo to team

Prepare motion for pro hac vice and supporting documents;
memo to team re same

Drafting of stipulation; memo to team re same

New matter set up; attention to agreements and case
financials

Prepare shell pleading template to reduce future billable time

Prepare opposition to application for TRO; prepare shell
motion to vacate; memo to team re same

Attention to new matter and set up; calendaring of hearing and
confer with AG concerning local counsel search

Quantity Rate

0.2

0.1

0.4

0.1

0.8

0.6

0.5

0.2

0.2

0.5

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

$175.00

Total

$35.00

$17.50

$70.00

$17.50

$140.00

$105.00

$87.50

$35.00

$35.00

$87.50



User

Cassie Curran

Cassie Curran

Cassie Curran

Grean Anonuevo

Grean Afionuevo
Jay Wolman
Jay Wolman
Jay Wolman
Jay Wolman

Jay Wolman

Jay Wolman

Kylie Werk

Date

4/17/25

4/17/25

4/16/25

4/8/25

4/16/25

4/17/25

4/10/25

4/10/25

4/8/25

4/1/25

4/17/25

4/8/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry
Time Entry
Time Entry
Time Entry
Time Entry

Time Entry

Time Entry

Time Entry

Description

04 -
Paralegal
Time

04 -
Paralegal
Time

02 - NO
CHARGE

02-NO
CHARGE

02-NO
CHARGE
02-NO
CHARGE
02-NO
CHARGE
02-NO
CHARGE
02-NO
CHARGE
02-NO
CHARGE

02 -NO
CHARGE
02 -NO
CHARGE

Note

Prepare fees for fee motion, memo to AJS re same

Attention to declarations for fee motion; email to Griffin re
same and memo to AJS

Memo to MJR re fees, no charge

Attention to MJR Letter to Atty Betz, sent correspondence to
Atty Betz and to Client

Attention to Letter of MJR to Atty Polak and Atty Betz and
send copy to both opposing counsels, Client and local
counsel.

Confer with team re edits to fee motion

Confer with team and identify citations for response to notice
by o/c

Attention to matter status

Confer with team re matter needs.

Confer with team re PHV application

Research Texas collateral source jurisprudence and confer
with team re same.

Draft motion to recover bond payment.

Quantity Rate

0.7

0.2

0.4

0.2

0.1

0.1

0.1

0.1

0.1

0.1

0.2

$175.00

$175.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

Total

$122.50

$35.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00



Activity

User Date Type Description Note Quantit) Rate Total
02 - NO

Kylie Werk 4/8/25 Time Entry CHARGE Review case law for bond payment cases. 0.3 $0.00 $0.00
02 - NO

Kylie Werk 4/2/25 Time Entry CHARGE Editing opposition to TRO petition. 04 $0.00 $0.00
02 - NO Drafting fee agreement, discussing in Slack, and reviewing

Kylie Werk 3/28/25 Time Entry CHARGE document signing options. 0.3 $0.00 $0.00
02-NO Drafting correspondence to client concerning .

Kylie Werk 3/27/25  Time Entry CHARGE 0.3 $0.00 $0.00
02 - NO

Kylie Werk 3/27/25 Time Entry CHARGE Discussion with MJR concerning fee arrangement 0.7 $0.00 $0.00
02-NO Drafting correspondence to client concerning ||| N

Kylie Werk 3/27/25 Time Entry CHARGE ) 0.7 $0.00 $0.00
02 - NO Reviewing and editing fee agreement for Toni Marek. No

Kylie Werk 3/26/25 Time Entry CHARGE charge as courtesy to client. 0.4 $0.00 $0.00
01 - Attorney

Marc Randazza 4/14/25 Time Entry Time Communicating with Jonathan Polak. 0.1 $1,000.00 $100.00
01 - Attorney Calls with client and REDACTED, review of progress in

Marc Randazza 4/11/25 Time Entry Time motion for fees and sanctions; negotiation with o/c re same 2 $1,000.00 $2,000.00

Attention to nonsuit and updating letter to make demand of

01 - Attorney PTK and research concerning effect of nonsuit to add case

Marc Randazza 4/10/25 Time Entry Time law; multiple conferences with client. 1.9 $1,000.00 $1,900.00
Outside

Marc Randazza 4/10/25 Hard Cost Counsel Local counsel fees; paid by RLG for client reimbursement 1 $3,000.00 $3,000.00



User

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Date

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/9/25

4/9/25

4/9/25

4/9/25

4/9/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Hard Cost

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney Drafting motion for fees and sanctions; confer with opposing

Time

01 - Attorney
Time

01 - Attorney
Time
Transcript
Fees

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

Note

Calls with outside counsel and client and multiple calls re

(POST 2:00, no tax to P) review and revise motion for fees.

counsel

revising letter to Polak regarding attorney fees, reviewing
Marek motion to recover bond, and managing
communications via Slack and email.

Reviewing email correspondence in Randazza Legal Group
Mail.

Transcript fees for 4/8/2025 hearing on rush basis.

Reviewing legal articles on case, drafting Marek motion for
fees and drafting for fee demand from PTK, and
communicating with colleagues via messages and Slack.

communications re case

Communicating with Ronald Green via messaging.

Communicating with Ronald Green via Messages.

Quantity Rate

1.5

1.4

22

0.2

3.1

0.5

0.1

0.1

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$420.00

$1,000.00

$1,000.00

$1,000.00

$1,000.00

Total

$1,500.00

$1,000.00

$1,400.00

$2,200.00

$200.00

$420.00

$3,100.00

$500.00

$100.00

$100.00



User

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza
Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Date

4/9/25

4/9/25

4/8/25

4/8/25

4/8/25

4/8/25
4/8/25

4/8/25

4/8/25

4/7/25

477125

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry
Hard Cost

Hard Cost
Hard Cost

Hard Cost

Hard Cost

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

Hotel /
Lodging
E110 Out-of-
town travel
Parking
Flights /
Plane
Tickets

Transportati
on

01 - Attorney
Time

01 - Attorney
Time

Note

Communicating with Ronald Green via Messages.

Drafting letter to Polak regarding attorney fees.

Prep for and argue motion and post motion activity for court

travel back from hearing. Time includes actual billable time
drafting motion for sanctions, but time billed at travel time
anyway to subsume billable time into lower travel time rate (bill

at 1/2 time)

Stay at Victoria Courtyard for hearing attendance
Car rental for hearing

Airport parking for MJR

MJR return flight from hearing

Drafting outline for oral argument and prep for oral argument

Travel (bill at 1/2 time)

Quantity Rate Total

0.1

0.6

4

$1,000.00 $100.00

$1,000.00 $600.00

$1,000.00 $4,000.00

$500.00  $3,500.00
$183.51 $183.51

$107.24 $107.24
$87.00 $87.00

$1,069.49 $1,069.49

$137.22  $137.22

$1,000.00 $5,000.00

$500.00  $3,500.00



User

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Date

4/6/25

4/5/25

4/4/25

4/3/25

4/3/25

4/3/25

4/3/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney

Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

Note

Communicating with Kylie W. and Toni M., prep for hearing 0.8

Communicating with Toni M. and Kylie W., drafting notes, and
making hearing preparations. 1.3

Reviewing urgent First Amendment threat email, drafting anti-
SLAPP document, and engaging in Slack discussions;
finalizing antislapp 1.5

Extensive revisions to opposition including new legal research

to add in, comms with client, comms with outside counsel,

review of 5th cir arguments to lock in PTK positions. Review

and revise declaration. (Actual time 5.6 hours, reduced as

client courtesy) 4.3

Reviewing urgent email on First Amendment threat,
messaging Toni M, and checking Slack channel for updates. 0.2

Reviewing email regarding urgent ex parte prior restraint
issues affecting whistleblower’s FOIA-based book. 0.3

final revisions to opposition to injunction; call with client,

extensive communications and coordination with client, team,

and with local counsel (one email exchange) review and

revise document (actual time 2.4, reduced as client courtesy) 1.5

Quantity Rate

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$1,000.00

Total

$800.00

$1,300.00

$1,500.00

$4,300.00

$200.00

$300.00

$1,500.00



User

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Date

4/3/25

4/2/25

4/2/25

4/2/25

4/2/25

4/2/25

4/1/25

3/31/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Hard Cost

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

02 - NO
CHARGE
Flights /
Plane
Tickets

01 - Attorney
Time

01 - Attorney
Time

Note Quantit Rate

Review and revise draft of TCPA motion 0.4

Drafting stipulation to continue hearing and reviewing Slack
channel updates. 0.2
Research writing and editing opposition to TRO;

communications with client; call with client and fielding press
for client. 2.5

attention to PHV 0.2

Reviewing 172 new items in the Randazza Legal Group
channel on Slack. 0.5

MJR flight to TX for hearing. 1

Communicating with Toni Marek; interview and retention of
local counsel, work on PHV and continuance and research for
use in anti-slapp and TRO dissolution. 1.6

Confer with client (multiple conferences) and research for
providing info to local counsel, confer with same; providing
information and research to team. 2.2

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$0.00

$536.29

$1,000.00

$1,000.00

Total

$400.00

$200.00

$2,500.00

$200.00

$0.00

$536.29

$1,600.00

$2,200.00



User

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Date

3/31/25

3/31/25

3/31/25

3/30/25

3/30/25

3/29/25

3/29/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry
Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

02 - NO
CHARGE
02 - NO
CHARGE

01 - Attorney
Time

Note Quantit Rate Total

Call with client
, discussions with client about

Reviewing updates in the toni_marek_adv_ptk channel on
Slack. 0.1

Communicating with Toni Marek and potential local counsel in
Victoria 0.4

Communicating with Toni M via Messages (.1); call with

Marek and local counsel (.5); confer with Marek after local
counsel call (.4); review of TCPA motion provided by

colleague to incorporate arguments (and save on billing) (.3) 1.3

Delegating tasks to lower cost paralegal 0.2

Reviewing message from client, message to client 0.2

research for potential adverse case law,
. Confer with client; and
drafting messages with case citations into client file for lower-
cost colleague(s) to run down research trails. 0.5

$1,000.00 $1,300.00

$1,000.00 $100.00

$1,000.00 $400.00

$1,000.00 $1,300.00
$0.00 $0.00

$0.00 $0.00

$1,000.00 $500.00



User

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Date

3/29/25

3/28/25

3127125

3/26/25

4/17/25

Activity
Type Description

01 - Attorney
Time Entry Time

01 - Attorney
Time Entry Time

01 - Attorney
Time Entry Time

01 - Attorney
Time Entry Time

01 - Attorney
Time Entry Time

Note Quantit Rate Total

Reviewing case law on prior restraint, including Kinney v.
Barnes, and other cases, communication with RDG 0.4

Reviewing gag order on book about PTK harassment, drafting
letter and agreement, and engaging in Slack discussions;
research to get TRO dissolved, confer with RDG, drafting

outline of same, multiple calls with (PRIVILEGED) and setting

up accounts on client file. Multiple interviews with local

counsel candidates. 3.6

Attention to prior restraint, communications with client,
communications with third parties (PRIVILEGED);
communications with local counsel candidates; review of case

law and review of case foundations; setting up file and

handling complicated negotiations (Actual time 4.4 hours, cut

as client courtesy) 3.2

Intake meeting. No charge 2

Research on cases involving third party payors, research on
sanctions , review of case documents including transcript to
include in fee motion. Review and revise AJS draft. 2

$1,000.00 $400.00

$1,000.00 $3,600.00

$1,000.00 $3,200.00

$0.00 $0.00

$1,000.00 $2,000.00



User

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Marc Randazza

Ron Green

Ron Green

Date

4/17/25

4/17/25

4/17/25

4/17/25

4/16/25

4/16/25

4/16/25

4/15/25

4/14/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

02 - NO
CHARGE

01 - Attorney
Time

Note

Reviewing Slack channel updates, drafting more on TCPA fee

motion, and researching case law on ||| EGTGTGN

Drafting TCPA fee motion and declaration, reviewing Macias
and Poulard cases, and engaging in communications via
Messages and Slack.

Drafting declaration, call regarding coordination of filing,
review and revise motion for sanctions,.

Reviewing case BOBULINSKI v. TARLOV in District Court,
SD New York via Google Scholar.

Reviewing emails on Anti-SLAPP fee award, drafting motion to
recover bond, and letter re settlement, and reviewing related
legal research.

Reviewing amended document and TCPA fee motion.

Drafting letter to Polak regarding [[il; revising same.

nstrct soff : I

charge.

Follow up re: status of ||l

Quantity Rate

1.5

0.2

0.3

1.3

0.4

0.1

0.1

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$1,000.00

$0.00

$750.00

Total

$1,000.00

$1,500.00

$200.00

$300.00

$1,300.00

$400.00

$200.00

$0.00

$75.00



User

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Date

4/11/25

4/11/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/10/25

4/9/25

4/9/25

4/8/25

4/8/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry
Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description Note

02 -NO
CHARGE
02 -NO
CHARGE

01 - Attorney

Time
02 - NO
CHARGE

01 - Attorney

Time

02 -NO
CHARGE
02 -NO
CHARGE

01 - Attorney

Time

02 -NO
CHARGE

02-NO
CHARGE

01 - Attorney

Time

01 - Attorney

Time

Review ||} anc analysis of same. No charge.
Discuss [ l] with MJR. No charge.

Review notice of nonsuit and assist with attorney fee motion.

Review and comment upon attorney fee letter to opposing
counsel. No charge.

Conference call with team and client re: strategy and
recovery of attorney fees.
Discuss court procedure and TRO hearing with team. No

charge.

Assist with assembly of fee motion. No charge.

Confer with MJR re: status of case and strategy. No charge.

Discuss fee motion and grounds for same with AJS. Review
opposing counsel prior fee motion. No charge.

Review transcript of hearing on Temporary Injunction and
analysis of same.

Preemptive draft and research re:
. Discuss same with AJS.

Discuss results of injunction hearing with MJR and analysis of

sSame.

Quantity Rate

0.2

0.1

0.2

0.3

0.6

0.2

0.4

0.2

0.2

0.3

1.8

0.2

$0.00

$0.00

$750.00

$0.00

$750.00

$0.00

$0.00

$750.00

$0.00

$0.00

$750.00

$750.00

Total
$0.00

$0.00

$150.00

$0.00

$450.00
$0.00

$0.00

$150.00

$0.00

$0.00

$1,350.00

$150.00



User

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Date

4/8/25

4/8/25

4/8/25

4/8/25

4/8/25

4/7/25

477125

4/7/25

4/7/25

477125

4/4/25

Activity
Type

Time Entry

Time Entry

Time Entry
Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description Note

01 - Attorney

Time

02-NO
CHARGE

01 - Attorney

Time

02 -NO
CHARGE
02 -NO
CHARGE

01 - Attorney

Time

01 - Attorney

Time

01 - Attorney

Time
02 - NO
CHARGE

01 - Attorney

Time
02 - NO
CHARGE

Draft proposed Order denying request for temporary
injunction.

Make final revisions to proposed order denying preliminary
injunction at MJR request. Instruct staff re: transmission to
court and opposing counsel. No charge.

Review letter from Court denying Temporary Injunction
requested by Plaintiff.

Review ||} orepared by AJS. No charge.

Review Marek biling. No charge.

Research ro: I

Review/revise _

Instruct CSC re: email service in case.

Review 5th Circuit decision re: injunction against
HonorSociety. No charge.

Ensure MJR had all necessary materials for injunction
hearing. Instruct staff re: same.

Review changes to Anti-SLAPP motion. No charge.

Quantity Rate

1.3

0.3

0.1

0.2

0.3

0.2

0.1

0.2

0.2

0.2

$750.00

$0.00

$750.00

$0.00

$0.00

$750.00

$750.00

$750.00

$0.00

$750.00

$0.00

Total

$975.00

$0.00

$75.00

$0.00

$0.00

$675.00

$150.00

$75.00

$0.00

$150.00

$0.00



User

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Date

4/4/25

4/3/25

4/3/25

4/3/25

4/3/25

4/3/25

4/3/25

4/3/25

4/3/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry
Time Entry

Time Entry

Description Note

01 - Attorney Finalize anti-SLAPP motion and discuss filing of same with

Time

01 - Attorney

Time

03 -
Paralegal
Task
Performed
by Attorney

02-NO
CHARGE

01 - Attorney

Time

01 - Attorney

Time

03 -
Paralegal
Task
Performed
by Attorney
02-NO
CHARGE
02-NO
CHARGE

team.

Final research and edit of Motion to Dissolve TRO/Opposition
to Motion for Temporary Injunction.

Pull documents requested by MJR for finalizing filings.

Review and analysis of final Motion to Dissolve/Opposition to
Motion for Temporary Injunction prior to filing. No charge.

Draft anti-SLAPP motion pursuant to Texas law. Research re:
same. Complete draft of anti-SLAPP.

Review and revise Marek declaratoin.

Final review, format, and edit of anti-SLAPP draft.

Instruct KRW re: finalizing anti-SLAPP. No charge.

Analysis of ||l at VYR request. No charge.

Quantity Rate

0.5

0.4

0.6

0.3

3.2

0.2

1.2

0.2

0.2

$750.00

$750.00

$250.00

$0.00

$750.00

$750.00

$250.00

$0.00

$0.00

Total

$375.00

$300.00

$150.00

$0.00

$2,400.00

$150.00

$300.00
$0.00

$0.00



User

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Date

4/2/25

4/2/25

4/2/25

4/2/25

4/2/25

4/1/25

4/1/25

4/1/25

4/1/25

3/31/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney
Time

02 - NO
CHARGE

01 - Attorney
Time

02 - NO
CHARGE

01 - Attorney
Time

01 - Attorney
Time

02 - NO
CHARGE

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

Note

Final review and edit of Opposition to Temporary
Injunction/Motion to Dissolve TRO.

Discuss filing with CSC. No charge.
Finalize Motion to Dissolve TRO/Opp. to Motion for

Temporary Injunction.

Review formatted document and instruct re: correction of
same. No charge.

Discuss Texas motion to dissolve and anti-SLAPP with MJR.
Discuss same with AJS. Commence research into same.
Draft statement of facts for anti-SLAPP motion.

Edit Motion to Dissolve TRO.

Instruct KRW re: MJR PHV admission in Texas. No charge.

Telephone conference with client re: ||| G-

Review and edit Motion to Dissolve TRO and Opposition to
request for temporary injunction.

Discuss merits of matter with AJS and strategize re: same.
Brief research re: facts.

Quantity Rate

0.3

0.2

1.2

0.2

1.3

0.6

3.4

0.2

$750.00

$0.00

$750.00

$0.00

$750.00

$750.00

$0.00

$750.00

$750.00

$750.00

Total

$225.00

$0.00

$900.00

$0.00

$975.00

$450.00

$0.00

$375.00

$2,550.00

$150.00



User

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Ron Green

Date

3/31/25

3/31/25

3/30/25

3/29/25

3/28/25

3/28/25

3/28/25

4/17/25

Activity
Type

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Time Entry

Description

01 - Attorney Texts with client re:

Time
01 - Attorney
Time
01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

01 - Attorney
Time

Note

. Work on

finalizing motion to dissolve TRO. Research re: same.

Email 0 clnt - I

Complete rough draft of facts and law argument for Motion to
Dissolve TRO. Research re: same. Review client documents

re: same.

Research re: requirements for Texas court to issue an
injunction that acts as a prior restraint against speech.

Review of materials pertaining to emergency relief for
unconstitutional injunctions, including prior briefing to limit time
spent drafting here. Review of Kinney v. Barnes (2014) for
guidance in setting up motion to vacate TRO / opposition to

preliminary injunction.

Strategy discussion with MJR. Review materials suggested

by MJR.

Draft introduction and legal introduction to motion to quash

TRO/Opp to motion for injunctive relief.

Discuss finalization of Marek fee motion with AJS.

Quantity Rate

1.5

0.2

4.6

1.2

1.5

0.1

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

$750.00

Total

$1,125.00

$150.00

$3,450.00

$825.00

$1,500.00

$900.00

$1,125.00

$75.00



User

Ron Green

Ron Green

Ron Green

Date

4/17/25

4/16/25

4/16/25

Activity
Type Description

01 - Attorney
Time Entry Time

02-NO
Time Entry CHARGE

01 - Attorney
Time Entry Time

Note

Review and comment upon cited caselaw re: fee motion.

Discuss billing and matter status with paralegals. No charge.

Review and comment upon fee motion.

Quantity Rate

0.2

0.3

$750.00

$0.00

$750.00

Total

Total

$150.00

$0.00

$225.00

$118,146.63



Amounts Per Timekeeper

Timekeeper Hours Total

AJS 28.8 $20,275.00
AAG 2.6 $455.00
CsC 17.5 $2,870.00
MJR 75.4 $65,500.00

RDG 36.7 $23,250.00



EXHIBIT 6
Adjusted Laffey Matrix



matrix

1 of2

http://www.laffeymatrix.com/see.html

FAEEEY MATRIX

‘Years Out of Law School *

Adjustmt | Paralegal/ ’ ‘
Year Factor** Law Clerk 1-3 4-7 8-10 11-19 20 +
6/01/24-5/31/25 | 1.080182 | $258  |$473 8581 (3839 [$948  |$1141
6/01/23-5/31/24 | 1059295 | $239  [$437  [$538  |$777 [$878  |$1057
6/01/22-5/31/23 | 1.085091 | $225 | [$413  [8508  |$733 (3829 (8997
6/01/21-5/31/22 | 1.006053 | $208 | [$381  [$468  |$676  |$764  [$919
6/01/20-5/31/21 | 1015894 | $206  [$378  [$465  |$672 8759 3914
6/01/19-5/3120 | 1.0049 | $203 | [$372  [$458 |$661  [S747  [$899
6/01/18-5/31/19 | 1.0350 | $202 [$371  [$455  |$658  |$742  [$894
6/01/17-5/31/18 | 1.0463 | $196 [$359  [$440  |$636  [S717  |$864
6/01/16-5/31/17 | 1.0369 | S$I187 [$343  [$421  |$608  [S685  [$826
6/01/15-5/31/16 | 1.0089 | SIS0 [$331  [$406  |$586  |S661  |$796
6/01/14-5/31/15 | 1.0235 | $179 | [$328  [$402  |$581 (3655  |$789
6/01/13-5/31/14 | 1.0244 | $175 [$320  [$393 3567 [s640  |$771
6/01/12-5/31/13 | 1.0258 | $170 | [$312  [$383  |$554 (3625  [$753
6/01/11-5/31/12 | 1.0352 | S$166 [$305  [$374  |$540 (3609  [$734
6/01/10-531/11 | 1.0337 | sl61  [$294  [$361  |$522 (8589  |$709
6/01/09-5/31/10 | 1.0220 | S$I155 [$285  [$349  [$505 (3569  |$686
6/01/08-5/31/09 | 1.0399 | S152 [$279  [$342 3494 [8557  |$671
| 6/01/07-5/31/08 | 1.0516 | $146 | S$268 | $329 | $475 | $536 | 3645
| 6/0106-5/31/07 | 1.0256 | $139 | 255 || $313 | $452 | $509 | $614
6/1/05-5/31/06 | 1.0427 | $136 |  $249 | 5305 | $441 | $497 | $598
6/1/04-531/05 | 1.0455 | $130 |  $239 | 5293 | 8423 | $476 | $574
6/1/03-6/1/04 | 1.0507 | $124 |  $228 | 5280 | $405 | $456 | $549
6/1/02-531/03 | 1.0727 | S1I8/| 217 |  $267 | $385 | $434 | $522
6/1/01-5/31/02 | 1.0407 | $110 |  $203 | 5249 | $350 | $404 | $487
6/1/00-531/01 | 10529 | $106 |  $195| 5239 | $345 | $388 | $468
6/1/99-531/00 || 1.0491 | s101 | $185 | $227 | $328 | $369 | $444
6/1/98-531/99 | 1.0439 | $96 | S176 |  $216 | $312 | $352 | s424
6/1/97-531/98 | 1.0419 | $92/|  S169 | $207 | $299 | $337 | 5406
16/1/96-5/31/97 | 1.0396 | s88/|  s162 |  $198 | $287 | $323 | $389

4/17/2025, 5:56 PM
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6/195-5/31/96 || 1.032 | $85 | 8155 |  S191 | $276 | $311 | $375

16/1/94-5/31/95 | 1.0237 | $82 |  $151 |  $185| $267 | $301 | $363

The methodology of calculation and benchmarking for this Updated Laffey Matrix has been
approved in a number of cases. See, e.g.,DL v. District of Columbia, 267 F.Supp.3d 55, 69
(D.D.C. 2017)

* 1 2Years Out of Law Schooli s is calculated from June 1 of each year, when most law
students graduate. i;'21-3" includes an attorney in his 1st, 2nd and 3rd years of practice,
measured from date of graduation (June 1). i '44-7" applies to attorneys in their 4th, Sth, 6th
and 7th years of practice. An attorney who graduated in May 1996 would be in tier i 21-3"
from June 1, 1996 until May 31, 1999, would move into tier i;,/24-7" on June 1, 1999, and
tier i;,%28-10" on June 1, 2003.

** The Adjustment Factor refers to the nation-wide Legal Services Component of the

Consumer Price Index produced by the Bureau of Labor Statistics of the United States
Department of Labor.
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EXHIBIT 7

Fee Motions and supporting evidence filed by
PTK’s counsel in Banerjee v. Continental
Incorporated, Inc., No. 2:17-cv-00466-APG-
GWFE, Dkt. No. 60 (D. Nev. Feb. 27, 2018) and
PTK v. HonorSociety.org, Inc., No. 3:22-cv-
00208-CWR-RPM, Dkt. No. 274 (S.D. Miss.
Oct. 14, 2024)
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DANIEL R. MCNUTT (SBN 7815)
MATTHEW C. WOLF (SBN 10801)
MCNUTT LAW FIRM, P.C.

625 South Eighth Street

Las Vegas, Nevada 89101

Tel.: (702) 384-1170 / Fax.: (702) 384-5529
drm@mcnuttlawfirm.com
mcw@mcnuttlawfirm.com

JONATHAN G. POLAK*

TRACY N. BETZ*

TAFT STETTINIUS & HOLLISTER, LLP
One Indiana Square, Suite 3500
Indianapolis, Indiana 46204

Tel.: (317) 713-3500 / Fax: (317) 713-3699
*Admitted Pro Hac Vice
jpolak@taftlaw.com

tbetz@taftlaw.com

Attorneys for Defendants Continental Incorporated, Inc.,
and Leapers, Inc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

ADRISH BANERJEE, an individual, and YAN | Case No.: 2:17-cv-00466-APG-GWF
HE, an individual,

Plaintiffs DEFENDANTS’ MOTION FOR AWARD
OF MANDATORY ATTORNEY’S FEES,
Vs. COSTS, AND STATUTORY DAMAGES
PURSUANT TO Nev. Rev. Stat. § 41.670

CONTINENTAL INCORPORATED, INC., d/b/a (ANTI-SLAPP)

CONTINENTAL ENTERPRISES, an Indiana
Corporation, LEAPERS, INC., a Michigan
Corporation, and DOES 1-10, inclusive,

Defendants.

Defendants Continental Incorporated, Inc. d/b/a Continental Enterprises (“Continental”) and
Leapers, Inc. (“Leapers”) (collectively the “Defendants”), hereby move this Court for entry of a final
and enforceable judgment awarding them attorney’s fees and costs pursuant to Nevada’s Anti-SLAPP
statute, Nev. Rev. Stat. § 41.670, and Indiana statute, Ind. Code § 34-7-7-7, incurred in connection with
defending against Plaintiffs’ now-dismissed claims. Defendants also seek statutory damages of $10,000

to be awarded to each Defendant. This Motion is made and based on the pleadings and papers on file,
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the evidence filed contemporaneously herewith, and the Memorandum of Points and Authorities stated

herein.

MEMORANDUM OF POINTS OF AUTHORITIES

l. REMEDIES AVAILABLE TO DEFENDANTS UNDER THE ANTI-SLAPP STATUTE

A An Award of Attorney’s Fees is Mandatory.

An award of attorney’s fees to a prevailing defendant under the anti-SLAPP statute is mandatory.
See Nev. Rev. Stat § 41.670(a), (“[i]f the court grants a special motion to dismiss filed pursuant to NRS
41.660: The court shall award reasonable costs and attorney’s fees to the person against whom the action
was brought....” (emphasis added)); Ind. Code § 34-7-7-7 (“A prevailing defendant on a motion to
dismiss made under this chapter is entitled to recover reasonable attorney’s fees and costs.”). Not only
are Defendants entitled to recover their attorney’s fee against Plaintiffs for defending against this action,
they are also entitled to fees incurred in filing this motion for fees, also referred to as “fees on fees.” See
Wysocki v. Dourian, No. 217-CV-00333-JAD-NJK, 2017 WL 4767145, at *2 (D. Nev. October 20,
2017); SOC-SMG, Inc. v. Christian & Timbers, LLC, No. 3:08-CV-00392-ECR-VPC, 2010 WL
2085076, at *7 (D. Nev. May 20, 2010); Anderson v. Dir., Office of Workers Comp. Programs, 91 F.3d
1322, 1325 (9th Cir. 1996) (“Such compensation must be included in calculating a reasonable fee
because uncompensated time spent on petitioning for a fee automatically diminishes the value of the fee
eventually received.”).

The mandatory award of fees is an important element of the anti-SLAPP statutes as fee shifting
provisions strengthen the enforcement of constitutional rights, such as petitioning the government for
redress.! A mandatory award of fees places the financial burden of defending against SLAPP actions
on the party abusing the judicial system, and encourages private representation. See Poulard v. Lauth,

793 N.E.2d 1120, 1124 (Ind. Ct. App. 2003) (citing Ketchum v. Moses, 17 P.3d 735, 737 (Cal. 2001)),

! The basis for Plaintiffs’ claims against Defendants was Defendants’ actions in reporting (what

they believed to be criminal behavior) to law enforcement.
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reh’g denied.

Here, Defendants seek the recovery of attorney’s fees spent in connection with litigating their
anti-SLAPP motion in the amount of $143,760.2 Defendants recognize the amount of attorney’s fees is
significant and might appear high where it represents litigating a single motion, however, as discussed
infra, the research for and briefing of the anti-SLAPP motion was an extensive and drawn-out process,
largely due to the volume of Plaintiffs’ claims, involving multiple state laws, and Plaintiffs’ lengthy and
voluminous response to the anti-SLAPP motion, which consisted of over 505 pages of exhibits, the
majority of which were unauthenticated, untranslated documents written in Chinese. Further, Plaintiffs
continued the anti-SLAPP briefing beyond their reply brief with a supplemental filing resulting in an
additional two rounds of briefing. Notably, while the amount of fees requested is large, this number
represents a significant cut from the actual time and fees expended by Defendants litigating against
Plaintiffs’ complaint in general (of which eight of the ten claims were dismissed pursuant to the anti-
SLAPP motion).

Nev. Rev. Stat § 41.670 does not address whether attorney’s fees are recoverable as to the entire
case or if the recovery is limited to fees expended in connection to the anti-SLAPP maotion. In an effort
to be fair and reasonable in this Motion, Defendants seek only reimbursement for fees related to the anti-
SLAPP statute, including those expended in connection with this Motion. That is, in their request for
attorney’s fees, Defendants do not seek reimbursement for an additional 125.2 hours of billed time
related to the following work performed by their attorneys in this case: (1) early case administration; (2)
filing of a motion to dismiss pursuant to Fed. R. Civ. Proc. 12(b)(6); (3) efforts related to opposing
Plaintiffs” motion to consolidate the instant case with a separate cause of action filed by Defendants in

the Southern District of Indiana; and (4) case administration related to requesting a status conference

2 This amount is calculated at 275.7 hours of partner time at the reasonable rate of $450, 74.4
hours of associate time at the reasonable rate of $250, and 7.3 hours of paralegal time at the reasonable
rate of $150.
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with the Court. Inclusion of these additional tasks increase the total amount of hours billed to 482.6,
compared to the 357.4 hours related to the anti-SLAPP motion for which Defendants seek
reimbursement in this Motion.®> Defendants request for reimbursement is $40,080 less than the total
amount of fees expended in connection with the entire case.

1. Calculating Attorney’s Fees Under Nevada Law.

Where attorney’s fees are recoverable under state anti-SLAPP statutes, state law governs the fee
award. Graham-Sult v. Clainos, 756 F.3d 724, 751 (9th Cir. 2014). “In Nevada, ‘the method upon
which a reasonable fee is determined is subject to the discretion of the court,” which ‘is tempered only
by reason and fairness.” Accordingly, in determining the amount of fees to award, the court is not limited
to one specific approach; its analysis may begin with any method rationally designed to calculate a
reasonable amount....” Shuette v. Beazer Homes Holdings Corp., 124 P.3d 530, 548-49 (Nev. 2005)
(quoting Univ. of Nev. v. Tarkanian, 879 P.2d 1180, 1188, 1186 (Nev. 1994)); see also Branch Banking
& Tr. Co. v. Regena Homes, LLC, No. 2:12-cv-00451-APG-GWF, 2016 WL 4644477, at *1 (D. Nev.
Sept 6, 2016).

The preferred method employed by Nevada courts to determine a reasonable attorney fee is the
“lodestar” method. Shuette, 124 P.3d at 549; Branch, 2016 WL 4644477 at *1. Under that approach, the
court “must multiply the number of hours reasonably spent on the case by a reasonable hourly rate to
reach what is termed the lodestar amount.” Herbst v. Humana Health Ins. of Nevada, Inc., 781 P.2d 762,
764 (Nev. 1989). “Generally, when determining a reasonable hourly rate, the relevant community is the
forum in which the district court sits.” Prison Legal News v. Schwarzenegger, 608 F.3d 446, 454 (9th
Cir. 2010) (internal quotation marks omitted). Rate determinations in other cases filed in the District of
Nevada have found prevailing market hourly rates in this forum to be as much as $450 for partners and

$250 for an experienced associate. See Perrigo v. Premium Asset Servs., LLC, No. 2:14-CV-1052-

3 See Exhibit 2, Declaration of Jonathan Polak, | 26.
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GMN-PAL, 2015 WL 4597569, at *10 (D. Nev. July 28, 2015). The actual fee agreement itself does
not necessarily cap the lodestar amount. See United States v. $186,416.00 in U.S. Currency, 642 F.3d
753, 755 (9th Cir. 2011) (“[T]he actual fee agreement does not act as a cap on the amount of statutory
fees awarded.”); Corder v. Gates, 947 F.2d 374, 378 n.3 (9th Cir. 1991) (“[I]t is clear that an award of]
a ‘reasonable’ attorney’s fee may be made to a prevailing plaintiff notwithstanding the fact that the
plaintiff’s attorney agreed to accept a smaller fee or even no fee at all.”’); Nadarajah v. Holder, 569 F.3d
906, 916 (9th Cir. 2009).

Once a court determines the lodestar, it may adjust it upward or downward based on the factors
set forth in Local Rule 54-14(b)(3). Liguori v. Hansen, No. 2:11-CV-00492-GWF, 2017 WL 627219,
at *11 (D. Nev. Feb. 15, 2017).

2. Defendants’ Counsel’s Hours and Rates are Reasonable and in Line with
Comparable, Prevailing Rates.

Application of pertinent case authority and the factors set forth in Local Rule 54-14 establish the

reasonableness of the requested attorney fees in this matter.

a. A Reasonable Itemization and Description of the Work Performed and
Summary of the Time and Labor Required.

The evidence needed to satisfy the lodestar inquiry, as well as the requirements of Local Rule
54-14, is found in the Declarations of Defendants’ counsel of record, Daniel McNutt (attached as Exhibit
1) and Jonathan Polak (attached as Exhibit 2). The McNutt and Polak Declarations include
chronological billing entries (the “Billing Entries”) that describe, in detail, the particular tasks
performed, the date on which they were performed, and the time devoted to the tasks*. Courts have held
that computer-generated chronological lists of tasks performed and times devoted to those tasks are

sufficient to provide “adequate and specific descriptions of services” of the purpose of determining a

4 The Billing Entries have been edited to remove time entries as to tasks unrelated to the anti-
SLAPP motion.
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reasonable fee. Washington v. Philadelphia Cty. Court of Common Pleas, 89 F.3d 1031, 1038 (3d Cir.
1996) (citation omitted).

In determining the amount of time that is reasonable to spend on tasks, “[b]y and large, the
[district] court should defer to the winning lawyer's professional judgment as to how much time he [or
she] was required to spend on the case.” Moreno v. City of Sacramento, 534 F.3d 1106, 1112 (9th Cir.
2008). Here, the reasonableness of the time recorded in the Billing Entries is confirmed by both McNutt
and Polak. McNutt, admitted to the bar in 2001, is a prominent Las Vegas, Nevada attorney with a
substantial commercial litigation practice. [Exhibit 1, McNutt Dec. § 6.] McNutt has litigated hundreds
of cases in his career, including in this district, and is aware of the amount of time required to perform
the tasks described on the Billing Entries. [1d. at § 10.] Polak is a prominent Indianapolis attorney with
a nationwide practice in intellectual property litigation. [Exhibit 2, Polak Dec. { 6.] Polak has litigated
hundreds of cases nationwide, including cases involving anti-SLAPP motions, and is aware of the
amount of time required to perform the tasks described on the Billing Entries. [Id.] Each has opined that
the time expended on the anti-SLAPP motion was reasonable. [Exhibit 1, McNutt Dec. { 18; Exhibit 2,
Polak Dec. 1 26.]

The time set forth in the statements is also reasonable on its face. The briefing on the anti-
SLAPP motion in this case took considerable effort, research, and skill. Plaintiffs’ complaint asserted
eight separate state law claims against Defendants. In filing the anti-SLAPP motion, Defendants were
required to consider questions involving choice of law, analyze two separate state anti-SLAPP statutes,
and marshal deposition testimony and declarations to support the motion. Further, as recognized by this
Court in its Order granting the anti-SLAPP motion [Dkt. No. 52], in their response, Plaintiffs failed to
present admissible evidence in support of their contentions, and attached voluminous, unauthenticated,
untranslated documents written in Chinese. These documents consisted of 505 pages of exhibits,
requiring Defendants to analyze the record on this case as well as other related cases, research questions

related to evidentiary issues, review the voluminous exhibits, and further locate additional evidence to
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support their motion. Additionally, Plaintiffs’ response to the anti-SLAPP motion contained significant
misstatements of the record. After the briefing on the motion, Plaintiffs sought leave to file a
supplemental brief to provide this Court an opinion issued in the Eastern District of Michigan which
bore no precedential value to this case, necessitating a response by Defendants. When the
aforementioned opinion was later overturned by the 6™ Circuit, Defendants filed their own motion to
supplement the briefing on the anti-SLAPP motion to ensure this Court was aware that the Eastern
District of Michigan case had been abrogated. The amount of time, labor, and attention Defendants’
attorneys afforded the anti-SLAPP motion was reasonable in light of the legal analysis performed, depth
of research required, amount of evidence to consider, and sheer number of filings related to the anti-
SLAPP motion.

Finally, as discussed supra, the amount of time for which Defendants seek reimbursement is
reasonable where Defendants have limited their motion for fees as to the time spent litigating the anti-
SLAPP motion rather than time spent litigating the entirety of the issues in the lawsuit.

b. The Results Obtained and the Amount Involved.

Plaintiffs” Complaint asserted a total of ten claims against Defendants, both state and federal,
seeking a significant amount of damages, including attorney’s fees, treble damages, and punitive
damages. Defendants moved to dismiss all eight state claims under the Nevada and Indiana anti-SLAPP
statutes. The motion was a complete success and the Court dismissed all eight claims in their entirety.

No better result was available to Defendants under the statute.

C. The Experience, Reputation, and Ability of the Attorneys, and Skill
Requisite to Perform the Legal Services Properly.

Taft, Stettinius, & Hollister, LLP (“Taft”) is a Midwest law firm with more than 400 lawyers
across 8 offices. Taft served as lead counsel in this case. McNutt Law Firm (“MLF”) is a Las Vegas

law firm with two lawyers. MLF served as local counsel in this case.




O &0 NN O O B~ W D

N N N N N N N DN DN PR, = e ) )
o NI O O bk W N RO O 00NN N0 kW NN e, O

Case 2:17-cv-00466-APG-EJY  Document 60 Filed 02/27/18 Page 8 of 18

Jonathan Polak. Polak is a partner at Taft with more than 23 years’ experience. [Exhibit 2, Polak

Dec. 1 6.] He is a nationally-recognized trial attorney handling high stakes cases for both large and small
companies around the United States. [Id.] He serves as chair of Taft’s 60+ lawyer intellectual property
practice group. [ld.] Polak has appeared before state and federal courts in 25 of the 50 U.S. states, as
well as the Trademark Trial and Appeals Board. [ld.] Polak’s work and reputation have earned him the
title “Super Lawyer” and inclusion in Best Lawyers in America®. [1d.]

Tracy Betz. Betz is a partner at Taft with more than 13 years’ experience. [ld. at § 7.] Betz has
extensive first chair experience in both state and federal commercial litigation. [Id.] She is the recipient
of numerous awards including “Super Lawyer” from 2015-2018, “Rising Star” from 2010-2012, 2014,
and she has been included in Best Lawyers in America®. [ld.]

Anne Cowgur. Cowgur is a partner at Taft with more than 18 years’ experience. [Id. at 1 8.] She
focuses her practice in the areas of appellate, business litigation, labor & employment, and media law.
[Id.] She has extensive experience as a trial lawyer and has been named one of the Top 25 Women and
Top 50 Indiana “Super Lawyers” and is also recognized in Best Lawyers in America®. [1d.]

Jeffrey Stemerick. Stemerick is an associate with Taft with almost 7 years of experience. Prior

to private practice, Stemerick served as a law clerk for the chief justice of Indiana. He focuses his
practice on complex commercial and environmental litigation in both trial and appellate courts. [ld. at
19.]

Manny Herceg. Herceg is an associate with Taft with over 6 years of experience. [Id. at  10.]

Herceg is a litigation attorney focusing his practice on general commercial matters. [Id.] He has been
recognized as a “Rising Star” by Indiana Super Lawyers. [1d.]

Cristina Costa. Costa is an associate with Taft with over 4 years of experience. Ms. [Id. at |

11.] Costa is a litigation and intellectual property attorney handling a wide range of issues involving a
full range of IP-related issues, including trademark, trade dress, patent, copyright, and trade secret

matters. [Id.]
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Brittany Shaw. Shaw is an associate with Taft with over 2 years of experience in commercial

litigation. [ld. at 9 12.] She has been recognized as a “Rising Star” by Indiana Super Lawyers. [1d.]

Dan McNutt. McNutt is a partner with MLF with over 16 years of experience in commercial
litigation. [Exhibit 1, McNutt Dec. 1 3, 6, 12.] Prior to starting MLF he was a litigation attorney at
Nevada’s largest law firm, Lionel Sawyer & Collins. [Id. at 1 6.] McNutt represents clients in a wide
range of complex business, commercial, and civil litigation. [Id.]

Matt Wolf. Wolf is a senior associate with MLF with over 10 years of experience in commercial
litigation. [Id. at § 7.] He practices in the areas of general civil litigation, tort, personal injury, products
liability, and bad faith. [Id.]

Lisa Heller. Heller is a paralegal with MLF with over 6 years of litigation experience. [Id. at
8.]

d. The Customary Fee and Awards in Similar Cases.

When determining a reasonable hourly rate, the relevant community to consider is the forum in
which the district court sits, here, Nevada. Prison Legal News, 608 F.3d at 454. “Affidavits of
the...[petitioning] attorneys regarding prevailing fees in the community, and rate determinations in other
cases, particularly those setting a rate for the [petitioning] attorney, are satisfactory evidence of the
prevailing market rate.” Beauchamp v. Anaheim Union High Sch. Dist., 816 F.3d 1216, 1224 (9th Cir.
2016) (quoting United Steelworkers of Am. v. Phelps Dodge Corp., 896 F.2d 403, 407 (9th Cir.
1990)). Courts in the District of Nevada have found reasonable rates in this market to be as much as
$450 for partners and $250 for an experienced associate. See Liguori, 2017 WL 627219, at *11; Perrigo,
2015 WL 4597569, at *10; CLM Partners LLC v. Fiesta Palms, LLC, No. 2:11-CV-01387-PMP, 2013
WL 6388760, at *5 (D. Nev. Dec. 5, 2013). In addition, courts in this district have found reasonable
hourly rates of $75 to $125 for paralegals. See Crusher Designs, LLC v. Atlas Copco Powercrusher
GmbH, No. 214-CV-01267-GMN-NJK, 2015 WL 6163443, *2 (D. Nev. Oct. 20, 2015).
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Here, the requested $143,760 in fees is based on fixed, hourly rates. As discussed supra, McNutt
is a long-standing Las Vegas, Nevada attorney with a prominent litigation practice. [Exhibit 1, McNutt
Dec. 16.] McNutt has significant experience with the standard market rates in Nevada and has litigated
fee petitions in the past. [Id. at § 10.] Here, the McNutt Declaration establishes that prevailing rates for
similar litigation in Nevada are $450 from partners and $250 for associates. [Id. at § 11.] Further, the
McNutt Declaration establishes rate determinations of his own rate from previous litigation in Nevada
in the amount of $450 for partners and $250 for associates. [Id. at 1 11-12.] The rates charged by MLF
in this case, $450 for partners, $275 for associates, and $150 for paralegals, are consistent with rates
customarily charged in the Las Vegas, Nevada market by attorneys at law firms of similar size and/or
reputation for similar legal services and experience levels. [ld.]

Taft serves as lead litigation counsel in this case. [Exhibit 2, Polak Dec. { 13.] The rates charged
by Taft in this case, $350 for partners and $250 for associates, were discounted from their usual billing
rates which typically range from $390-615 for a partner and $300-350 for an associate. [Id. at | 14.]
Pursuant to case law, Defendants seek recovery of Taft’s attorney fees at the Nevada market rate of $450
for partners and $250 for associates. The rate actually billed by Taft on this case does not limit
Defendants’ recovery to that amount for several reasons. First, again, the relevant market for
determining the reasonableness of the rate is Nevada, not Indiana. See Prison Legal News, 608 F.3d at
454. Second, under Nevada law, the actual fee agreement itself does not necessarily cap the lodestar
amount. See id.; Corder, 947 F.2d at 378 n.3 (“[I]t is clear that an award of a ‘reasonable’ attorney’s fee
may be made to a prevailing plaintiff notwithstanding the fact that the plaintiff’s attorney agreed to
accept a smaller fee or even no fee at all.””); Nadarajah, 569 F.3d at 916. Finally, the Taft partner rate
does not reflect the customary rate even for Indianapolis litigation partners, which ranges from $390-

615, or litigation associates, which ranges from $300-350. Rather, it reflects a discounted rate offered

10
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to the client.® Both the length of the attorney-client relationship, which has been ongoing with
Continental since 2002 and Leapers since 2015, as well as the high volume of cases being handled by
Taft on behalf of Defendants justified a discounted rate on this matter. [Id. at 1 15.]

This case presents a situation where it is necessary, equitable, and fair to adjust the Taft attorney
hourly partner rate from $350 to $450 because the “lodestar” market rate is much higher than the actual
rate charged to Defendants. It should be noted that Defendants do not seek an enhancement of the rate
above lodestar. Rather, they seek an upward adjustment of the actual billed rated to correspond to the
market rate.

e. The Novelty and Difficulty of the Questions Involved.

Anti-SLAPP motions are not routine to most cases. Further, as discussed supra, the motion
required researching, analyzing, and briefing choice of law issues and two state anti-SLAPP statutes as
applied to activities that took place in multiple states. Further, Plaintiffs significantly increased the
difficulty and complexity of the motion by misstating the facts in the record, using inadmissible evidence
in support of their response, and making a supplemental filing that prolonged briefing of the anti-SLAPP
motion.

f. The Time limitations imposed by the client or the circumstances.

The anti-SLAPP statute requires any motion be filed within 60 days of service of the complaint
with supporting evidence. As a result, Defendants’ counsel was required to act quickly in developing a
litigation strategy, researching two state anti-SLAPP laws, gathering evidence needed to support the
motion, including affidavits, and drafting multiple rounds of briefing. These time constraints increased
attorney fees where counsel was forced to expedite research and briefing and involve additional

attorneys, as necessary, to timely complete the work.

5 For example, Mr. Polak’s standard hourly rate in 2017 was $535. [Exhibit 2, Polak Dec. q 14.]

11
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g. Preclusion of Other Employment by the Attorney Due to Acceptance of the
Case and the “Undesirability” of the case.

These factors were minimally present in this case.

h. The Nature and Length of the Professional Relationship with the Client.

As set forth, supra, and his Declaration, Polak has represented defendant Continental since 2002
and defendant Leapers since 2015, providing them with legal counsel in intellectual property and other
related cases across the United States. [Exhibit 2, Polak Dec. | 15.] Defendants rely on Polak, his
expertise and his knowledge of their businesses, to represent them in multiple cases at one time, often
times in locations across the Country. Due to the nature of his relationship with both Defendants, and
the high volume of their cases with Taft, Polak offers a unique and unmatched understanding and insight

to the Defendants’ cases.

3. Calculation of the Lodestar Amount of Defendants’ Attorney’s Fees.

Consistent with the McNutt and Polak Declarations, the Billing Entries, and the case law cited
above, the reasonable, market rate for this case is $450 for partners, $250 for associates, and $125 for
paralegals. Counsel in this case reasonably spent 357.4 hours litigating the anti-SLAPP motions,
including 275.7 hours for partners, 74.4 hours for associates, and 7.3 hours for a paralegal. Using the
lodestar method for calculating the award, Defendants seek a total award of attorney’s fees in the amount
of $143,760.

B. The Award of Defendants’ Costs is Mandatory.

Nev. Rev. Stat. § 41.670 also requires reimbursement of Defendants’ recovery of costs. Costs
are limited to those set forth in Nev. Rev. Stat. § 18.005. Defendants seek reimbursement solely for
their costs associated with deposition transcripts of two individuals (prosecutor Malcolm Gwinn and
detective Robert Weis), travel to and from those same depositions, legal research, and copies. [Exhibit
2, Polak Dec. 1 27 and Exhibit 2-C attached thereto.] All of these costs are recoverable under the statute

and are directly related to the anti-SLAPP motion. These amounts total $2,068.14.

12
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C. This Court May, and Should, Award Defendants Statutory Damages in the Amount
of $10,000.

In addition to its fees and costs, the Court may also award each Defendant statutory damages up
to $10,000. Nev. Rev. Stat. § 41.670.° Here, an award of $10,000 to each Defendant is reasonable and
warranted based on the unique facts and circumstances of this case. Especially in light of the fact that
Defendants incurred an additional $40,080 of fees related to this lawsuit, which are not requested in
Defendants’ request for reimbursement of attorney’s fees.

Neither the statute nor the case law provide this Court (or the litigants) much guidance in what
should or may be awarded by this Court. In fact, Defendants located only two cases (using Westlaw)
where the statutory damages issue was even mentioned — and in those cases, there was no analysis of
facts or law. See Shapiro v. Welt, 133 Nev. Adv. Op. 6, 389 P.3d 262 (Nev. 2017); Jablonski Enterprises,
Ltd. v. Nye Cty., No. 215-CV-02296-GMN-GWF, 2017 WL 3775396 (D. Nev. Aug. 30, 2017), report
and recommendation adopted sub nom. Jablonski Enterprises, Ltd. v. Nye Cty., Nevada, No. 215-CV-
02296-GMN-GWEF, 2017 WL 4103052 (D. Nev. Sept. 14, 2017). In the absence of such instructions,
this Court appears vested with great discretion in making the award of these statutory damages. What
is clear from the statute is that there are no requirements that must be followed in making this
determination. Accordingly, in making this award of statutory damages, the Court need not require
evidence of actual harm, real expenses, or any other form of objective proof. Of course, such evidence
is before the court, but it should inform, not restrict, this Court’s determinations as to the proper amount

to award.

6 Section 41.670 provides that “[t]lhe court may award, in addition to reasonable costs and

attorneys’ fees awarded pursuant to paragraph (a), an amount of up to $10,000 to the person against

whom the action was brought.” Accordingly, it appears that each Plaintiff would be jointly and severally

liable for any award to any individual Defendant. So, here, if the Court were inclined to award the

maximum statutory damages penalty, then both Plaintiffs would be jointly and severally liable to

&[S)efendant Continental for $10,000, and also jointly and severally liable to Defendant Leapers for
10,000.

13
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The basis for an award of statutory damages is rooted in the history of the dispute between the
parties. This is not the only complaint Plaintiffs filed against Defendants for essentially the exact same
claims, relying on the same set of facts. Plaintiffs first filed a nearly identical action against Defendants
on February 24, 2016 in Nevada state court. Defendants removed that action to the District of Nevada
and were successful in obtaining a complete dismissal of the complaint pursuant to Fed. R. Civ. Proc.
12(b)(6). Defendants incurred significant fees in defending against Plaintiffs’ first complaint.
Defendants do not seek reimbursement of these fees as part of the request for attorneys’ fees and costs,
nor are they otherwise referenced in this motion, but suffice it to say those fees greatly exceed $20,000.
[Exhibit 2, Polak Dec. 1 16.]

After the dismissal of their first complaint, on February 13, 2017, Plaintiffs filed the, nearly
identical, instant action. This is despite having those very same claims dismissed under Fed. R. Civ.
Proc. 12(b)(6). Once again, Defendants, were forced to expend attorney fees to defend against the
meritless lawsuit. Defendants filed another motion to dismiss pursuant to Fed. R. Civ. Proc. 12(b)(6),
and also filed the special motion to dismiss under the anti-SLAPP statute. Defendants were completely
successful in their attempts to dismiss all eight state court causes of action pursuant to the anti-SLAPP
statute and, as to one of the two remaining federal causes of action pursuant to the Fed. R. Civ. Proc.
12(b)(6) motion.

This litigation has been anything but straightforward. In fact, Banerjee and He, through their
counsel, have seemed to deliberately make this matter anything but simple. Certainly, the refiling of
non-revised claims already dismissed by another Judge in this District is, itself, consternating. But, in
addition to having to defend against the same lawsuit for a second time, Defendants were also forced to

address Plaintiffs’ efforts to consolidate this action with a separate proceeding filed by Defendants

14
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against Plaintiffs.” Although the Court granted Plaintiffs’ motion to consolidate the two actions, it is
reasonable to assume this Court would not have consolidated the cases if the eight state causes of action
had already been dismissed pursuant to the anti-SLAPP statute. In other words, if Plaintiffs had not
filed their SLAPP lawsuit in the first place, Defendants likely would not have been forced to expend
fees on the motion to consolidate. Again, Defendants have not sought reimbursement of these fees in
their request for attorney’s fees.

There is also the issue of the manner in which the Anti-SLAPP motion was litigated. Plaintiffs
started this case by filing a second complaint in which they malign Defendants, calling them liars, and
accusing them of making false statements to police and prosecutors. [Dkt. No. 2.] In response to the
anti-SLAPP motion, Plaintiffs again accuse Defendants of being liars, telling half-truths, failing to give
dispositive information to law enforcement and prosecutors, and they inform the Court that “[n]othing
Defendants say can be taken for face value.” [Dkt. No. 37.] While Plaintiffs made all of these serious,
disparaging statements about Defendants in public filing, when the time came to buttress those
statements, Plaintiffs utterly failed to provide any evidence whatsoever to support their allegations
against Defendants. One can only assume Plaintiffs never had any evidence to support their claims, and
they were brought purely to harass Defendants. If Plaintiffs would have made these same statements
outside of the litigation context, they would have been actionable. While Defendants ultimately
prevailed against Plaintiffs, the derogatory statements nonetheless sit in the public record. This is
precisely why the legislature provides a mechanism to sanction a party abusing the judicial system: to

put the financial burden on the abusing party and discourage such unwarranted lawsuits.

! Defendants filed affirmative claims against Plaintiffs in the Southern District of Indiana as a
result of Plaintiffs’ infringement of Defendants’ markings and symbols of identification. Plaintiffs
successfully sought transfer of that case to the District of Nevada. Plaintiffs then sought to have that
case consolidated with the instant action. At the time of consolidation, the anti-SLAPP motion was
pending and awaiting a ruling from this Court.

15
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Further, as part of opposing the anti-SLAPP motion, rather than keeping the proceedings
streamlined, Plaintiffs filed with their response a ridiculously voluminous amount of unauthenticated,
untranslated documents written in Chinese with no real explanation as to their relevance or content. This
required a considerable amount of client review (Leapers’ principals speak Chinese), which is of course
not compensable under the attorney fee recovery statute. Further, there is the considerable distraction
to Leapers and Continental from the proceeding itself. Whether it be attorney-client conferences, or
other background work assisting counsel of record in preparing the response, time spent litigating is
meaningful and a distraction from Leapers’ business operations. That time has a value. Admittedly, no
time records were kept, but it is not unreasonable to believe that, where Leapers and Continental incurred
more than six-figure sums in attorney’s fees, the time value of client efforts could meet or exceed
$20,000.

If all of this were not enough, the parties now find themselves in a procedural quagmire caused
by the eleventh hour withdrawal of Mr. Pitegoff and his former law firm as Plaintiffs’ counsel of record.
Defendants have been forced to incur even more attorney’s fees where Plaintiffs’ counsel sought to
withdraw from this case only two days after this Court granted Defendants’ motion to dismiss. Mr.
Pitegoff and his former law firm know that the end is likely nigh on claims that they are believed to have
taken on under a contingency fee arrangement with the Plaintiffs. Although the Court wisely stayed the
withdrawal while this motion is pending, this series of events require the undersigned and their local
counsel to continue to appear at hearings, prepare and file motions or responses, and deal with issues
that are not typically encountered in the ordinary course of litigation. While Defendants seek
reimbursement for the attorney fees expended opposing the motion to withdraw, in the event this Court
determines they are not reimbursable under the anti-SLAPP statute, it would be reasonable to consider
Defendants’ fees in connection with these events in making a statutory damages award.

The Nevada legislature, in enacting 841.660, intended to send a strong message to plaintiffs such

as Banerjee and He — claims seeking to chill petitions to the government for redress will not be tolerated.

16




O &0 NN O O B~ W D

N N N N N N N DN DN PR, = e ) )
o NI O O bk W N RO O 00NN N0 kW NN e, O

Case 2:17-cv-00466-APG-EJY  Document 60 Filed 02/27/18 Page 17 of 18

Banerjee and He made the claims in this suit in peril of §41.670 and its award of attorney fees and
statutory damages. This Court should also be mindful of the need for sending a message to other
potential plaintiffs considering claims against parties like Continental and Leapers who were merely
exercising their First Amendment rights to report a crime. An award of statutory damages in this case
would send such a message and be consistent with the public policy behind the Nevada anti-SLAPP
statute and similar statutes across the country.
. CONCLUSION

The purpose of an anti-SLAPP maotion is to allow a defendant to quickly end meritless litigation.
In fact, the statute actually stays discovery in an effort to eliminate the need for the defendant to expend
any additional attorney’s pending the outcome of the anti-SLAPP motion. Unfortunately, Plaintiffs’
actions in this case required Defendants to spend significant attorney’s fees in connection to the filing
of their anti-SLAPP motion, where Plaintiffs engaged in a pattern designed to besmirch the name of
Defendants, increase costs, and keep Defendants and their attorneys’ working on this meritless case.

For the foregoing reasons, Defendants respectfully request that the Court enter an order awarding
them their reasonable attorney’s fees incurred in connection with their anti-SLAPP motion, in the
amount of $143,760, costs in the amount of $2,068.14, and the statutory penalty amount of $10,000 to
each Defendant, and for all other just and proper relief.

DATED February 27, 2018.
MCNUTT LAW FIRM, P.C.

/s/ Dan McNutt

DANIEL R. MCNUTT (SBN 7815)
MATTHEW C. WOLF (SBN 10801)
625 South Eighth Street

Las Vegas, Nevada 89101

Attorneys for Defendants Continental Incorporated, Inc.,
and Leapers, Inc.
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CERTIFICATE OF MAILING
| HEREBY CERTIFY that pursuant to F.R.C.P. 5 on February 27, 2018, | caused service of the

foregoing DEFENDANTS’ MOTION FOR AWARD OF MANDATORY ATTORNEY’S FEES,
COSTS, AND STATUTORY DAMAGES PURSUANT TO Nev. Rev. Stat. § 41.670 (ANTI-
SLAPP) by mailing a copy by United States Postal Service, postage prepaid, via email, and/or via
electronic mail through the United States District Court’s CM/ECF system to the following at their last

known address or e-mail:

WILL LEMKUL (SBN 6715)

MORRIS, SULLIVAN, LEMKUL & PITEGOFF, LLP
3770 Howard Hughes Parkway, Suite 170

Las Vegas, Nevada 89169

Tel. (702) 405-8100 / Fax (702) 405-8101

JEFFREY I. PITEGOFF (SBN 5458)
PITEGOFF LAW OFFICE INC.
7765 W. Rosada Way

Las Vegas, Nevada 89169

Tel. (702) 808-7976

Attorney for Plaintiffs

/sl Lisa Heller
An Employee of McNutt Law Firm
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DECLARATION OF JONATHAN G. POLAK, ESQ.

JONATHAN G. POLAK, hereby states as follows, under the penalty of perjury:

1. I am an adult and competent to testify to all matters herein and have personal
knowledge of all issues and papers herewith.

2. I am a duly licensed attorney at law and am admitted to practice in all courts in the
State of Indiana, as well as the State of Texas. | have been admitted to the District of Nevada pro
hac vice for this matter.

3. I am an attorney with Taft, Stettinius, & Hollister, LLP, counsel for Defendants.

4. I make this Declaration in support of Defendants’ Motion for Award of Mandatory
Attorney’s Fees, Costs, and Statutory Damages Pursuant to N.R.S. § 41.670.

l. QUALITIES OF DEFENDANTS” COUNSEL WITH TAFT.

5. The following professionals associated with Taft performed work on this case: (i)
partner Jonathan G. Polak, (ii) partner Tracy N. Betz, (iii) partner Anne M. Cowgur, (iv) Jeffrey
Stemerick, (v) associate Manny Herceg, (vi) associate Cristina Costa, and (vii) associate Brittany
Shaw.

6. I am a partner at Taft with more than 23 years’ experience. | am a nationally-
recognized trial attorney, handling high stakes cases for both large and small companies around
the United States. | have litigated hundreds of cases nationwide, including cases involving anti-
SLAPP motions. |serve as chair of Taft’s 60+ lawyer intellectual property practice group. | have
appeared before state and federal courts in 25 of the 50 U.S. states, as well as the Trademark Trial
and Appeals Board. | have been awarded the honor of “Super Lawyer” and have been included
in Best Lawyers in America®.

7. Tracy Betz is a partner at Taft with more than 13 years’ experience. Ms. Betz has
extensive first chair experience in both state and federal commercial litigation and has experience
litigating anti-SLAPP motions. She is the recipient of numerous awards including “Super
Lawyer” from 2015-2018, “Rising Star” from 2010-2012, 2014, and she has been included in

Best Lawyers in America®.
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8. Anne Cowgur is a partner at Taft with more than 18 years’ experience. She focuses
her practice in the areas of appellate, business litigation, labor & employment, and media law.
She has extensive experience as a trial lawyer and has been named one of the Top 25 Women and
Top 50 Indiana “Super Lawyers” and is also recognized in Best Lawyers in America®.

9. Jeffrey Stemerick is an associate with Taft with almost 7 years of experience. Prior
to private practice, Mr. Stemerick served as a law clerk for the chief justice of Indiana. He focuses
his practice on complex commercial and environmental litigation in both trial and appellate
courts.

10. Manny Herceg is an associate with Taft with over 6 years of experience. Mr.
Herceg is a litigation attorney focusing his practice on general commercial matters. He has been
recognized as a “Rising Star” by Indiana Super Lawyers.

11.  Cristina Costa is an associate with Taft with over 4 years of experience. Ms. Costa
is a litigation and intellectual property attorney handling a wide range of issues involving a full
range of IP-related issues, including trademark, trade dress, patent, copyright, and trade secret
matters.

12. Brittany Shaw is an associate with Taft with over 2 years of experience in
commercial litigation. She has been recognized as a “Rising Star” by Indiana Super Lawyers.

Il. THE FEES AND AMOUNT OF WORK PERFORMED BY TAFT.

13.  Taft serves as lead litigation counsel in this case and other related cases involving
Leapers, Inc. and Continental Incorporated, Inc.

14.  The rates charged by Taft in this case, $350 for partners and $250 for associates,
were discounted from their usual billing rates which typically range for a partner from $390-615
and $300-$350 for an associate. For example, my customary rate in 2017 was $535 per hour and
is $565 in 2018.

15. Both the length of the attorney-client relationship with Continental (ongoing since
2002) and Leapers (ongoing since 2015), as well as the multiple cases being handled by Taft on

behalf of Defendants, justified charging a discounted rate for this matter.
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16. This is the second lawsuit filed by Plaintiffs against Defendants. The first
complaint was dismissed in its entirety pursuant to Fed. R. Civ. Proc. 12(b)(6). Defendants
incurred more than $20,000 in defending against Plaintiffs’ first lawsuit.

17. From February 22, 2017, to the present date, the total amount of time Taft has
billed for representing Defendants for matters related to the anti-SLAPP motion is 346.2 hours.

18. A breakdown of the billing is as follows:

Name Hours Related to Anti-SLAPP Motion
Jonathan G. Polak 73.3

Tracy N. Betz 172

Anne M. Cowgur 30.4

Jeffrey Stemerick 19.2

Manny Herceg 12.3

Cristina Costa 28.1

Brittany Shaw 10.9

TOTALS 346.2

19. Below is a brief synopsis of some of the tasks performed by Taft in this Nevada

action related to the anti-SLAPP motion. Detailed billing entries are attached as Exhibit 2-A.1

a. Extensive research of several state anti-SLAPP laws;

b. Multiple rounds of briefing the anti-SLAPP motion including the initial brief,
reply brief, opposition to Plaintiffs’ supplemental brief, and Defendants’ own
supplemental filing;

c. Conducting depositions relied upon in anti-SLAPP motion;

d. Marshalling exhibits in support of anti-SLAPP motion including the drafting of
several declarations;

e. Reviewing Plaintiffs’ filings, conducting a review of the record and research
regarding same;

! The billing entries have been edited to remove time entries for tasks unrelated to the anti-
SLAPP motion.
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f.  Opposing Plaintiff counsel’s motion to withdraw prior to filing of motion for
attorney’s fees pursuant to anti-SLAPP statute, including traveling to and
attendance at hearing regarding same; and

g. Researching and drafting the fee motion.

20. In support of the anti-SLAPP motion, Defendants relied upon the depositions of
Malcolm Gwinn and Robert Weis, depositions that were conducted in a different, related cause

of action pending in Indiana. Detailed billing entries as to those depositions are attached as

Exhibit 2-B.

I11. THE FEES AND AMOUNT OF WORK PERFORMED BY MLF.

21. MLF served as local counsel in this action. | have worked with MLF on this and
related matters since 2016.

22, MLF represented Defendants on an hourly rate of $450 for partners and $275 for
associates.

23. I have had the opportunity to review the MLF time records in this case. It is my
belief, based on his review of those time records, as well as my own experiences with Mr. McNutt
and Mr. Wolf, they have been diligent and efficient in their role as local counsel in this action.

24, Below is a brief synopsis of some of the tasks performed by MLF as local counsel

as related to the anti-SLAPP motion:

a. Conducting research related to the anti-SLAPP motion to dismiss;
b. Providing general advice regarding local practice;

c. Assisting lead counsel with drafting and revising anti-SLAPP briefing, including
initial brief, reply brief, response to Plaintiffs’ motion to supplement briefing and
Defendants’ motion to supplement briefing;

d. Assisting with opposition to Plaintiffs’ counsel’s motion to withdraw prior to filing
of motion for attorney’s fees pursuant to anti-SLAPP statute, including attendance
at hearing regarding same;

e. Assisting with drafting of the feel motion.
IV. THETOTAL AWARD.

25. Defendants seek reimbursement of the Taft partners’ time at the rate of $450 per

hour rather than $350 per hour which is my understanding to be the market rate in Nevada.
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26. Using those rates set forth in paragraph 22 for all time billed in this case by both
Taft and MLF for their fees related to the anti-SLAPP motion, Defendants seek a total award of
attorney’s fees of $143,760. Based on my experience, it is my opinion that the time expended
on the anti-SLAPP motion and the fees requested are reasonable.?
27. Defendants also incurred costs in connection with litigating the anti-SLAPP
motion. Defendants seek reimbursement for certain costs including:
a. Travel to and from depositions used in connection with the anti-SLAPP motion;
b. Deposition transcripts for the aforementioned depositions;
c. Copies; and
d. Legal Research.
A more detailed summary of the costs attributable to the anti-SLAPP motion is attached as Exhibit
2-C. In total, Defendants seek reimbursement for $2,068.14 in costs.
On February 27, 2018, in the United States, it is declared under penalty of perjury under

the law of the United States that the foregoing is true and correct.

/s/ Jonathan G. Polak
Jonathan G. Polak, ESQ.

2 Defendants do not seek reimbursement for over 125.2 hours’ worth of billed time relateg
to the following additional work performed by their attorneys in this case: (1) early casq
administration; (2) filing of a motion to dismiss pursuant to Fed. R. Civ. Proc. 12(b)(6); (3) effortg
related to opposing Plaintiffs’ motion to consolidate the instant case with a separate cause of actior
filed by Defendants in the Southern District of Indiana; and (4) case administration related tg
requesting a status conference with the Court. Inclusion of these additional tasks result in a tota
amount of hours spent to 482.6.
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Time Report
CONTINENTAL ENTERPRISES, INC. / Banerjee NV Il & Michigan Combined Spreadsheet
Attor Rev
Date ney Name Description Hrs Narrative
02/22/2017 TNBE Betz, Tracy N. Partner 0.20 Conference with Karl Manders; review of complaint filed.
02/23/2017 TNBE Betz, Tracy N. Partner 0.20 Emails regarding refilling of Banerjee; review of filing.
02/24/2017 JGPO Polak, Jonathan G. Partner 1.10 Review complaint; work on strategy for dismissal; confer with Karl Manders and Carl Brizzi regarding same.
Exchange emails with Jeff Pitegoff regarding waiver of service and agreement on deadline for responsive pleading;
03/23/2017 JGPO Polak, Jonathan G. Partner 0.10 confer with Tracy Betz regarding same.
04/04/2017 JGPO Polak, Jonathan G. Partner 1.30 Continue work on anti-slapp motion to dismiss; confer with Tracy Betz regarding same.
Receive and review memo from Manny Herceg regarding status and strategy issues related to ANTI-SLAPP; evaluate
04/20/2017 JGPO Polak, Jonathan G. Partner 1.20 issues related to same.
05/02/2017 JGPO Polak, Jonathan G. Partner 0.40 Receive and review email from Tina Ding regarding status; prepare response to same.
05/04/2017 TNBE Betz, Tracy N. Partner 0.80 Conference with Karl Manders regarding Anti-SLAPP motion.
05/11/2017 JGPO Polak, Jonathan G. Partner 0.40 Confer with Karl Manders regarding status.
Continue work on Anti-SLAPP motion; confer with Tracy Betz regarding same; continue work on motion to dismiss;
05/15/2017 JGPO Polak, Jonathan G. Partner 1.40 telephone conference with Dan Leidell providing update and information on status and strategy.
05/15/2017 TNBE Betz, Tracy N. Partner 2.20 Work on motion to dismiss and Anti-SLAPP;
Confer with Tracy Betz regarding depositions of Gwinn and Weiss; consider issues related to Weiss and Gwinn
5/16/2017 JGPO Polak, Jonathan G. Partner 0.80 depositions and possible use in connection with anti-slapp motion to be filed in Nevada and Michigan.
05/16/2017 JGPO Polak, Jonathan G. Partner 0.10 Prepare email to Karl Manders and Tina Ding regarding update; continue work on Anti-SLAPP motion.
Continue evaluation of anti-slapp motion viability in light of motion to dismiss and other research; confer with Karl
Manders and Tracy Betz regarding same; receive and review email from Tina Ding regarding same; prepare email to all
counsel and clients regarding need for telephone conference to discuss anti-slapp motion; receive and review email
from Brian Wassom regarding: answer date; prepare email to Brian Wassom regarding same; prepare email to Jeff
5/17/2017 JGPO Polak, Jonathan G. Partner 1.90 Pitegoff.
05/18/2017 TNBE Betz, Tracy N. Partner 11.70 Work on Anti-SLAPP motion to dismiss;
Confer with Tracy Betz regarding motion to dismiss and Anti-SLAPP motion; telephone conference with Karl Manders
05/18/2017 JGPO Polak, Jonathan G. Partner 2.30 regarding same; continue work on motion to dismiss; continue work on Anti-SLAPP motion.
Continue drafting significant revisions to brief in support of special motion to dismiss; research and analyze proper
05/18/2017 0563 Costa, Cristina Associate 6.90 standard for Anti-SLAPP action in 9th circuit; finalize bring in support of special motion to dismiss.
05/19/2017 TNBE Betz, Tracy N. Partner 3.10 Continued work on Anti-SLAPP.
Review deposition transcripts taken of Malcolm Gwinn and Detective Weis for use in connection with Anti-SLAPP
motion; prepare brief outline of testimony to be used in connection with that; confer with Tracy Betz; continue work on
revised brief in support of motion to dismiss; continue work on revised brief in support of motion to dismiss based on
05/19/2017 JGPO Polak, Jonathan G. Partner 2.50 Anti-SLAPP; continue evaluation of Anti-SLAPP issues.
05/19/2017 0662 Shaw, Brittany L. Associate 1.50 Research examples of privilege or justification in Anti-SLAPP cases
05/20/2017 TNBE Betz, Tracy N. Partner 0.90 Work on Anti-SLAPP; call with Karl Manders.
05/21/2017 TNBE Betz, Tracy N. Partner 9.50 Continue working on Anti-SLAPP motion.
Research examples and format for Special Motion to Dismiss in 9th Circuit or Nevada courts specifically including the
05/21/2017 0662 Shaw, Brittany L. Associate 2.00 second prong of Anti-SLAPP statute
05/22/2017 TNBE Betz, Tracy N. Partner 12.90 Call with clients regarding Anti-SLAPP; continue drafting briefs.
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1.10 Conference call with client regarding issues related to Indiana anti-SLAPP in Michigan and Nevada anti-SLAPP.
Continue work on motion to dismiss; continue work on motion under anti-slapp; prepare declaration for Karl Manders;
8.20 prepare declaration for Tina Ding; multiple conferences with Tracy Betz regarding same.
Prepare for telephone conference with client regarding status and Anti-SLAPP motion; telephone conference with client
1.40 regarding same.
Research standard Plaintiff must show in Anti-SLAPP cases in Nevada or 9th Circuit; Research 4th Amendment
2.40 claims in Anti-SLAPP cases in Nevada and 9th Circuit
Review pleadings, research and analyze case law and Indiana Anti-SLAPP statute; summarize findings regarding the
2.60 same.
Prepare section in brief addressing Indiana Anti-SLAPP law and its application to malicious prosecution claim. Revise
4.50 the same and incorporate additional case law regarding malice and qualified privilege.
Confer with Jonathan Polak regarding question about unpublished authority; review relevant federal rules; follow up
0.80 with Polak about same.
5.10 Continue working on Anti-SLAPP motion;
Multiple conferences with briefing team to discuss issues coming up in connection with motion to dismiss and Anti-
SLAPP motion; continue work on Anti-SLAPP brief, multiple conferences with clients regarding same; continue work
on declaration of Karl Manders and multiple conferences with Karl Manders regarding same; continue work on
declaration of Tina Ding and multiple conferences regarding same; continue work on strategy around draft motions to
5.00 dismiss.
2.30 Draft citations in memorandum of support of special motion to dismiss
0.70 Revise Brief in Support of Special Motion to Dismiss (Anti-SLAPP motion) focusing on issue of public concern.
Revise Anti-SLAPP Motion to Dismiss incorporating additional arguments related to Indiana Anti-SLAPP issues.
2.20 Confer with Tracy Betz and Jonathan Polak regarding the same.
1.10 Update deposition summaries for Wies and Gwinn
0.00 Work on issues related to pro hac; work on issue related to oral argument;
0.20 Work on issues related to Anti-SLAPP filings.

0.30 Confer with Karl Manders regarding status and update; review.
0.40 Work on issues related to anti-SLAPP and status of case; review of scheduling order;

Exchange emails with Tracy Betz regarding status of various projects and guidance on next steps; telephone
0.40 conference with Tracy Betz regarding same.
1.10 Review response to anti-Slapp.

Receive and review Banerjee and He's responses to Anti-Slapp motion and Rule 12(b)(6) motion; begin work on
1.20 strategy for reply.

0.40 Confer with Tracy Betz regarding pending motions; final review of response to motion to consolidate.
0.60 Review of response to special motion to dismiss.

0.80 Continue work on reply to anti-SLAPP motion; confer with Tracy Betz regarding same.
0.20 Confer with Tracy Betz regarding briefing schedule.

Work on reply in support of anti-SLAPP motion; review of deadlines; email client update regarding same; conferences
1.00 with Jeff Stemerick and Jonathan Polak regarding same; email with opposing counsel regarding enlargement.
0.30 Email with client regarding reply to anti-SLAPP motion and factual information needed.
Draft motion to enlarge reply deadline; email with opposing counsel regarding same; finalize and prepare for filing;
conference with Jonathan Polak regarding pending deadline and strategy for reply; email update to all clients regarding
1.10 deadlines and strategies.
0.50 Work on issues related to reply to anti-SLAPP; review of brief and notes.
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0.20 Work on reply in support of anti-SLAPP; conference with Jonathan Polak regarding same.

0.80 Telephone conference with Tracy Betz regarding status of reply brief to Anti-SLAPP; work on strategy.
Work on reply in support of anti-SLAPP motion; work on issues related to confidentiality of evidence filed by Banerjee;
1.10 emails with client regarding same.
7.20 Continued working on reply in support of anti-SLAPP; conferences with Jonathan Polak regarding same;
3.80 Continue drafting reply in support of anti-SLAPP; conferences with Jonathan Polak regarding legal arguments.
4.10 Continue drafting reply in support of anti-SLAPP; legal research regarding same.
Continue drafting reply in support of anti-SLAPP; conference with Manny Hercog regarding disputed factual issues;
conference with Jonathan Polak regarding arguments; Conference with Karl Manders regarding brief and legal theories;
7.50 email with clients regarding same.
1.20 Review argument for Reply in Response to Anti-Slapp Motion,; revise the same.
Review draft Reply brief in support of Anti-SLAPP motion; prepare revisions to same; prepare email to Tracy Betz
regarding same; confer with Tracy Betz; receive and review reply brief in support of Motion to Consolidate filed by
1.90 Plaintiffs.
3.30 Review, consolidate, and cross-references notes from client regarding evidence of ownership

Review and analyze case law regarding use of interested party as interpreter and need for authorization regarding
same; identify testimony by Malcom Gwinn needed for reply brief; review and analyze case law regarding self-
authenticating evidence; review relevant probable cause affidavits for purposes of drafting reply brief; review and
analyze case law regarding plaintiff's request for additional discovery; review and analyze plaintiff's cites to factual
record in opposition to anti-slapp motion; review file to determine which depositions have been taken; review public
4.90 records obtained from opposing counsel to determine scope of investigation materials obtained.
Correspondence to/from client regarding translations of chinese court documents; review chinese court translations
1.50 provided by client; conference with J. Polak and T. Betz regarding same.
2.90 Work on revisions to anti-SLAPP motion;
Cont'd work on reply to Anti-SLAPP motion; review revisions to same from Tina Ding and Brian Wassom; telephone
conference with Tracy Betz regarding same; receive and review Chinese court proceeding documents from Cristina
1.30 Costa and consider use of same in connection with Anti-SLAPP motion.
3.60 Continue working on revisions to reply in support of anti-SLAPP; review order from court regarding hearing.
Correspondence with client regarding translations and declaration authenticating same; review translations provided by
0.50 client
Draft declaration of Tina Ding in support of reply brief; prepare exhibits 1-3 for same; conference with T. Betz regarding
3.10 reply brief; cite check reply brief
Revisions to reply brief, emails regarding translations; emails with team regarding same; continue finalizing anti-
2.50 SLAPP reply.
Finalize case cites in reply brief; finalize exhibits in support of reply brief, correspondence to/from client regarding
4.00 finalized declaration
5.10 Review and revise brief for filing; review all exhibits; file brief.
Receive and review email from B. Wassom regarding fee order and reconsideration; consider same in context of issues
0.40 related to pending Anti-SLAPP motion; prepare email to B. Wassom regarding same.
Telephone conference with Karl Manders regarding Anti-SLAPP reply; telephone conference with Tracy Betz regarding
1.20 same; final review of reply brief and revisions related to same.
Receive and review motion to file supplemental authority; review emails with local counsel regarding same; consider
0.40 issues related to object; confer with T. Betz regarding same.
0.40 Review of filing of motion to supplement authority by Banerjee; email local counsel regarding same.
Continue evaluation of strategy related to response to motion for leave; prepare email to client regarding same;
exchange emails with M. Wolf, local counsel; regarding same; confer with K. Manders regarding same; confer with A.
1.90 Cowgur regarding response to motion for leave; begin work on same.
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0.60 Strategize regarding response to motion for leave to file supplemental brief; emails with local counsel regarding same.

0.80 Conference Jonathan Polak regarding motion for leave to file supplemental authority; follow up email regarding same.
Review, analyze and annotate motion for leave to supplement and proposed submissions; note questions for Karl
3.00 Manders and additional related materials needed.
Conference Karl Manders regarding factual arguments and rebuttal points relevant to motion for leave to supplement;
conference Jonathan Polak regarding sources of relevant information, key arguments, approach to responding; conduct
2.80 research relevant to motion.
Confer with A. Cowgur regarding strategy on pending motion for leave response; continue work on response to motion
0.90 for leave.
Research local rule 7-2(g) and cases applying standard; review, analyze recent Nevada Court Opinion; review, analyze
Michigan District Court orders; review analyze Indiana District Court opinion; confirm what documents have already
been filed with the Anti-SLAPP motion; review, analyze proposed declaration of Janet Watson; conference Jonathan
5.80 Polak and Jacob Mendelsohn regarding same.
Confer with A. Cowgur regarding response to motion for leave; consider issues related to same; continue work on
2.50 response.
Continue work on response to motion for leave and companion motion for leave to file rebuttal evidence; consider
sources of evidence other than the declarations of Vanderburgh County representatives; work with Jonathan Polak and
Jacob Mendelsohn regarding same; work on reconciling the addition of evidence with arguments against their filing;
6.30 work on portion of opposition related to the Nevada Supreme Court case.
Work with Jacob Mendelsohn on Declarations; conference Jonathan Polak about concern that there is not enough
evidence available to justify filing a separate motion for leave; work regarding revisions and additions to motion to
prepare for client review; send motion to Karl Manders and Jacob Mendelsohn; telephone conference with Karl
4.80 Manders to discuss concerns with approach of trying to rebut select portions of the Michigan Order.
Continue work on response to motion for leave; make revisions to same; confer with A. Cowgur and K. Manders
regarding same; respond to T. Ding email regarding due date for same; prepare email to client and others regarding
2.40 draft response to motion for leave.
Review Jacob Mendelsohn's edits to brief; work regarding preparing response brief for review for full team; review email
2.50 correspondence related to same.
Review additional correspondence, comments on response; conference Jonathan Polak about any remaining issues to
0.80 prepare for filing.
Work on final revisions, additions to response to motion for leave to file supplemental authority; finalize for filing;
2.80 communicate with Matt Wolf, Jonathan Polak regarding filings; confirm filing.
0.40 Review response to motion for leave to file supplemental authority.
0.20 Conference with Jonathan Polak regarding status conferences and strategy regarding anti-SLAPP.

Receive and review 6th Circuit order and consider effect of same on Nevada proceeding; confer with T. Betz regarding
1.20 same; prepare email to K. Manders regarding same; telephone conference with K. Manders regarding same.
0.70 Review of 6th Circuit opinion on functionality; worked on supplemental filing regarding same.
1.50 Review Sixth Circuit opinion; strategize regarding response to supplement; begin drafting same.
2.20 Work on supplement to brief in opposition to motion to supplement.
Review draft motion for leave to supplement response in opposition; consider revisions to same; review 6th Circuit
opinion for same; confer with T. Betz regarding same; consider issues related to proper approach with court for
1.10 presentation of reversal opinion.
3.40 Revision supplement to briefing regarding anti-SLAPP; emails with Jonathan Polak regarding same.

1.30 Continue work on supplemental brief regarding 6th Circuit opinion; prepare revisions to same and email to T. Betz.
0.10 Email with Karl Manders regarding supplemental filing.
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0.70 Conference with Jonathan Polak regarding supplemental filling; email with local counsel to finalize for filing.

Receive and review Order on motion to dismiss (Anti-SLAPP); prepare email to client regarding same; confer with T.
0.90 Betz regarding same and next steps; review Nevada statute regarding attorneys' fees and recovery of costs.
2.30 Research what attorney fees are recoverable under anti-slap statute.
8.00 Research what attorney's fees are recoverable under anti-slap statute.
Research what fees are recoverable under Indiana and Nevada anti-slap statutes; draft email to Jonathan Polak
4.20 regarding same.
0.20 Review research regarding recovering of attorneys' fees.

Continue work on analysis of issues related to fee recovery; confer with J. Stemerick regarding same; review authorities
0.90 related to fee recovery; confer with T. Betz regarding results of telephone conference with opposing counsel.
1.90 Research whether fee award under anti-slap statute can be recovered from counsel.

Confer with K. Manders regarding fee recovery and withdrawal of Pitegoff; confer with T. Betz regarding same; review
email from Continental regarding fees incurred in connection with Anti-SLAPP; several communications with client
regarding same; several communications with opposing counsel regarding same; confer with court r hearing on 2/13;
consider broader strategic issues raised by hearing change and withdrawal of counsel; conf w/ T. Betz authorizing work
on motion to recover fees; review caselaw concerning recovery of lodestar fees; receive and review new order vacating
3.90 withdrawal order; exchange numerous emails with J. Pitegoff regarding same; prepare email to client regarding same.
0.10 Research deadline to file fee petition.
6.7 Prepare for hearing; travel to hearing.
9.1 Prepare for hearing; attend hearing; return travel from hearing.
Continue preparation for hearing; pre-hearing conference with local counsel; attend hearing; post-hearing conference
9.20 with all counsel regarding settlement and next steps; travel back to Indianapolis, IN.

0.30 Confer with K. Manders regarding status of matter and results of hearing.
0.20 Work on motion for fees
Exchange emails with client regarding status; continue work on application for attorneys' fees; prepare email to T. Betz
2.80 with outline of argument and facts for same.
2.70 Work on fee motion; conference with Jonathan Polak regarding same.
Continue drafting petition for fees under anti-SLAPP statute; conduct legal research regarding same; conferences with
6.50 Jonathan Polak regarding same; emails regarding same.
Continue work on attorneys' fee motion; confer with T. Betz regarding same; confer with K. Manders regarding
1.3 research on Banerjee assets and issues related to attorneys' fee motion.
Research 9th circuit case law regarding attorney's fees, reasonability, documentation provided, and is Nev. Rev. Stat.
1.6 41.670.
2.5 Research attorney fee issues related to recoverability of fees for the entire case.
Respond to series of email requests from T. Betz for information related to past billing and other information needed for
motion for recovery of fees and costs per Anti-SLAPP motion; continue work on motion; review and revise draft
2.2 regarding same; confer with T. Betz regarding same.
7.90 Continue drafting fee motion; continue review of invoices; conferences with Jonathan Polak regarding same.
Continue work on motion for fee and statutory damages award; lengthy conference with T. Betz regarding same to
0.90 discuss revisions to same.
Calculate attorney's fees for motion; revisions to brief; draft declarations; conferences with Jonathan Polak; review fee
7.50 statements; email clients.
Confer with K. Manders regarding status and pending motion for recovery of fees and statutory damages; continue
1.30 work on brief and review revised brief, confer with T. Betz regarding same.
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1.70 Email clients regarding fee petition; work on revisions to same; work on declarations; conferences with Jonathan Polak.
Confer with T. Betz regarding need for further research and argument on $10,000 statutory damages request; continue
work on same; review caselaw regarding same; consider arguments for statutory damages and nature of arguments

1.10 supporting request for same.

Conference with Jonathan Polak regarding fee motion; revisions to fee motion; continue work on affidavits; email local

4.90 counsel regarding same; review of invoices.

Review edits to declaration; conference with Jonathan Polak regarding fee motion; revisions to fee motion related to
statutory damages award; review of invoices for privilege and relevance to motion; finalize exhibits for filing; email

1.90 status update to local counsel and Jonathan Polak regarding filing of fee motion.

1.70 Cite check brief in support of motion for fees.

Continue making edits to brief and declarations; review citations; conference with Jonathan Polak regarding same;

6.20 finalize exhibits and review of same; file brief.

2.20 Finalize citations in brief in support of motion for fees in preparation of filing.

329.7
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Time Report
Leapers, Inc. / Presma, Inc. and Chuanwen Shi (LEA12-02000)
Attor Orig Rev
Date ney Name Description Hrs Hrs Narrative
Work on preparation for depositions of Gwinn
05/15/2017 TNBE Betz, Tracy N. Partner 2.60 2.60 and Weiss;
Prepare for and attend depositions of Robert
05/16/2017 TNBE Betz, Tracy N. Partner 13.90 13.90 Wies and Malcolm Gwinn.

16.50

16.50
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SLAPP Motion
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SMIT
Date ask Description Amt
5/16/2017 TNBE Roundtrip mileage to deposition of Weiss. $177.62
05/23/2017 Lexis search charge $515.11
05/23/2017 Lexis search charge $20.28
Conner Reporting Invoice- Deposition
6/1/2017 TNBE Transcripts of Gwinn and Weiss $953.30
07/16/2017 Lexis search charge $7.33
07/17/2017 Lexis search charge $82.72
07/17/2017 Lexis search charge $1.05
07/17/2017 Lexis search charge $1.05
07/17/2017 Copying/printing $6.15
07/18/2017 Lexis search charge $165.44
07/18/2017 Lexis search charge $7.33
07/18/2017 Lexis search charge $123.56
07/19/2017 Copying/printing $2.10
07/21/2017 Copying/printing $3.90
07/21/2017 Copying/printing $0.45
02/09/2018 Copying/printing $0.75

Total: $2,068.14

Filed 02/27/18

Page 2 of 2
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION
PHI THETA KAPPA HONOR SOCIETY,
Plaintiff/Counter-Defendant Civil Action No. 3:22-cv-00208-CWR-RPM
V.
HONORSOCIETY.ORG, INC.,

Defendant/Counter-Plaintiff
/Third-Party-Plaintiff

HONOR SOCIETY FOUNDATION, INC.,
Defendant
HONORSOCIETY.ORG, INC.,

Defendant/Counter-Plaintiff
/Third-Party-Plaintiff

V.

DR. LYNN TINCHER-LADNER,

N N N N N N N N N N N N N N N N N N N N N N N N N N N

Third-Party Defendant

PHI THETA KAPPA HONOR SOCIETY’S
MOTION FOR SANCTIONS/ATTORNEY’S FEES

Phi Theta Kappa Honor Society (“PTK”) submits its motion for attorney’s fees, seeking
sanctions against HonorSociety.org, Inc. and Honor Society Foundation, Inc. (collectively “Honor
Society”) for their vexatious, harassing, and bad-faith misconduct against PTK and its CEO, Dr.
Lynn Tincher-Ladner. Honor Society has caused PTK to prepare and file two motions seeking
injunctions, a motion for contempt, and this Motion for Sanctions/Attorney’s Fees. Honor

Society’s out-of-state counsel has also made misrepresentations to the Court. The attorney’s fees
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incurred by PTK would not have been incurred but for the misconduct of Honor Society and its
counsel.

Based on the Court’s invitation and Honor Society’s continued bad-faith conduct, PTK
seeks its reasonable and necessary attorney’s fees in the amount of $533,662.50 incurred through

September 30, 2024, as follows:

Taft Wise Carter TOTAL
Hours: Amounts: Hours: Amounts AMOUNT

First Motion for 159.10 $82,839.50 5.90 $2,738.00 $85,577.50
Preliminary Injunction
Reply in Support of 74.10 $41,663.50 2.50 $952.50 $42,616.00
Motion for Preliminary
Injunction
Hearing travel time 26.00 $16,480.00 0.00 0.00 $16,480.00
Hearing prep time 42.70 $23,481.50 22.00 $8,537.00 $32,018.50
Hearing testimony time | 12.20 $7,828.50 7.00 $2,975.00 $10,803.50
SUBTOTAL.: 314.10 $172,293.00 37.40 $15,202.50 | $187,495.50
Second Motion for 284.40 $133,217.00 6.90 $2,481.50 $135,698.50
Preliminary Injunction
Reply in Support of 80.50 $39,660.50 24.30 $8,017.50 $47,678.00
Motion for Preliminary
Injunction
Hearing travel time 0 $0 0 $0 $0
Hearing prep time 27.20 $19,294.00 17.20 $4,951.00 $24,245.00
Hearing testimony time | 43.00 $27,047.50 36.20 $13,383.00 $40,430.50
Supplemental 20.10 $10,232.00 3.90 $1,580.50 $11,812.50
Declaration and
Response to Motion to
Strike
SUBTOTAL.: $229,451.00 $30,413.50 | $259,864.50
Motion for $37,225.50 $1,927.00 $39,152.50
Contempt/Preliminary
Injunction Compliance
Investigation
Reply in Support of 50.70 $26,584.50 6.20 $2,241.50 $28,826.00
Motion for Contempt
SUBTOTAL.: 125.60 $63,810.00 11.20 $4,168.50 $67,978.50
Motion for Attorney’s | 39.40* $18,324.00 0 $0 TBD

1 As of the filing of this Motion, PTK has not yet calculated the full amount of its attorney’s fees incurred
in connection with the Motion. PTK reserves the right to discount its time in connection with the Motion
well as the right to include additional fees incurred as a result of preparing the Motion and the reply.
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Taft Wise Carter TOTAL

Hours: Amounts: Hours: Amounts AMOUNT
Fees
Reply in Support of | TBD TBD TBD TBD TBD
Motion for Attorney’s
fees
SUBTOTAL
TOTALS: 934.30 $483,878.00 137.10 $49,784.50 $533,662.50

PTK also seeks $17,602.77 in costs incurred through September 30, 2024.

PTK intends to supplement its request and evidence on reply to include additional fees
incurred on preparing its Motion for Attorney’s Fees as well as fees and costs incurred relating to
the Rule 30(b)(6) deposition of Honor Society on October 1, which was limited to Honor Society’s
revisions to PTK’s Wikipedia page. PTK also reserves its right to seek additional fees incurred as
a result of preparing its Appellee’s Response to Honor Society’s Motion to Stay the Injunction,
which PTK recently filed with the Fifth Circuit, in connection with its counsels” work performed
primarily in October.

Along with the accompanying memorandum brief, PTK is submitting the following
exhibits in support of the instant motion:

e EX. A - Declaration of Jonathan G. Polak
e Ex. B - Declaration of Michael B. Wallace
e Ex. C - Declaration of Rachel Smoot
e Ex. D - Declaration of Dr. Lynn Tincher-Ladner
PTK requests the Court grant its Motion for Sanctions/Attorney’s Fees.
Respectfully submitted this 14" day of October 2024.
/s/ Jonathan G. Polak

Jonathan G. Polak (Pro Hac Vice)
W. Michael Etienne (Pro Hac Vice)
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TAFT STETTINIUS & HOLLISTER LLP
One Indiana Square, Suite 3500
Indianapolis, IN 46204-2023

(317) 713-3500 — phone

(317) 713-3699 — fax

jpolak@taftlaw.com
metienne@taftlaw.com

Rachel Smoot (Pro Hac Vice)

TAFT STETTINIUS & HOLLISTER LLP
41 S. High Street, Suite 1800

Columbus, OH 43215

(614) 221-2838 — phone

(614) 221-2007 — fax
rsmoot@taftlaw.com

Daniel R. Warncke (Pro Hac Vice)

TAFT STETTINIUS & HOLLISTER LLP
425 Walnut Street, Suite 1800

Cincinnati, OH 45202

(513) 357-9397 — phone
dwarncke@taftlaw.com

/s/ Charles E. Cowan

Michael B. Wallace, MSB # 6904

Charles E. Cowan, MSB # 104478

Beau M. Bettiga, MSB #105905
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CERTIFICATE OF SERVICE

I, Jonathan G. Polak, do hereby certify that | have this day electronically filed the foregoing
pleading or other paper with the Clerk of Court using the ECF system which sent notification to

all counsel of record.

Dated: October 14, 2024

/s/ Jonathan G. Polak
Jonathan G. Polak
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

PHI THETA KAPPA HONOR SOCIETY,

Civil Action No. 3:22-cv-00208-CWR-
RPM

Plaintiff/Counter-Defendant
V.
HONORSOCIETY.ORG, INC.,

Defendant/Counter-Plaintiff
/Third-Party-Plaintiff

HONOR SOCIETY FOUNDATION, INC.,
Defendant
HONORSOCIETY.ORG, INC.,

Defendant/Counter-Plaintiff
/Third-Party-Plaintiff

V.

DR. LYNN TINCHER-LADNER,

N N N N N N N N N N N N N N N N N N N N N N N N N e

Third-Party Defendant

DECLARATION OF JONATHAN G. POLAK

I, Jonathan G. Polak, declare as follows:

1. I am over the age of eighteen and competent to testify to the matters in this
declaration. I have personal knowledge and access to information on the matters discussed in this
declaration, as counsel of record for the Plaintiff/Counter-Defendant Phi Theta Kappa Honor

Society (“PTK”) and Third-Party Defendant Dr. Lynn Tincher-Ladner in this lawsuit. My
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declaration is based on my personal knowledge and investigation into the information and
documents discussed in this declaration.
A. The Procedural History Demonstrates Honor Society’s Bad Faith.

2. In early March 2024, Honor Society launched a malicious campaign against PTK.
Honor Society harassed PTK’s partner colleges with 280+ records requests originating from a
disguised email address and subject line appearing to associate with PTK. Honor Society also sent
malicious, misleading, PTK-related survey questions to 450,000+ recipients, including community
college students in PTK’s market, to tarnish PTK’s reputation.

3. PTK investigated Honor Society’s conduct related to the surveys and the records
request. PTK’s counsel then contacted Honor Society’s counsel seeking to have Honor Society
cease sending the surveys and records requests to avoid the need for Court intervention. After
failed discussions, PTK was forced to prepare and file a motion seeking injunctive relief from the
deceptive records requests and malicious survey along with an amended complaint, and a motion
for expedited discovery into the conduct, with each having supporting briefs, declarations, replies,
and numerous exhibits. See, e.g., ECF Nos. 112, 112-4, 114, 113, 115, 116, 117, 124, 125, 126
and 126-1. PTK’s attorney’s fees in connection with this legal work detailed in Ex. A-1 attached
hereto, the contents of which are described in more detail below.

4. On March 27, 2024, the Court held an in-person evidentiary hearing on PTK’s
motion for injunctive relief and related filings. Ex. A-2 attached hereto is a true and accurate copy
of the Evidentiary Hearing Transcript dated March 27, 2024. As shown in the transcript, in the
first injunction hearing, Honor Society’s out-of-state counsel stated, “Honor Society sent a onetime
survey out . . . It doesn’t need to send the survey again” and “the survey was a onetime deal . . .

They received the results from that survey; they are done.” Ex. A-2 at 98:22-100:22. Michael
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Moradian, Honor Society’s Executive Director, sat at his counsel’s table when that representation
was made and offered no objection or correction.

5. On March 28, 2024, the Court issued an Order granting PTK injunctive relief and
admonishing Honor Society’s malicious and deceptive conduct. ECF No. 130. The Order also
permitted PTK to file an amended complaint to add its claims of tortious interference. 1d. The
Order also permitted PTK to conduct discovery in accordance with the existing discovery
schedule. 1d. As a part of that discovery, PTK deposed Moradian, who testified he disagreed with
the Order and that Judge Reeves was “misinformed” and did not have “the chance to have a truly
objective analysis.” See Ex. A-3, 5/3/2024 Moradian Dep. Tr. at 47:1-63:22 and 212:18-22, a true
and accurate copy of which is attached hereto.

6. As part of that discovery, PTK also deposed David Asari, the same individual who
laundered the records requests through a personal email account. Asari testified that the
voluminous March records requests were issued to “get an idea of if PTK’s claims of 10 percent
were — being in the top 10 percent were correct” and “if those claims were correct.” Ex. A-14,
5/2/24 Asari Dep. Tr. at 227:19-228:14. In other words, the records requests were used to collect
information as evidence in this litigation.

7. In May 2024, Honor Society expanded its malicious attack on PTK. This time
Honor Society reframed the allegations of its now-enjoined survey questions as alleged facts and
published the maligning, misleading material across the Internet for all to see. Specifically,
Moradian created approximately 5,000 Al-generated webpages and related publications maligning
PTK by publishing false, misleading, deceptive, malicious material intended to destroy the
reputations of PTK and its CEO, Dr. Tincher-Ladner. While the webpages parroted Honor

Society’s counterclaims in the litigation, they did so in misleading ways. For example, they failed
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to state that author was a not neutral party, and was in fact the counterclaimant in the litigation,
used racist tropes in the illustrations and otherwise falsely suggested PTK’s and Dr. Tincher-
Ladner’s association with embezzlement and sexual harassment allegations. Honor Society linked
the maligning webpages to its websites, social media accounts, and other websites owned by
Moradian.

8. PTK was forced to spend extensive time and effort investigating both the vast
volumes of material published by Honor Society and the damage to PTK. The investigation was
complex because Honor Society cross-linked its 5,000 webpages to its website and the websites
and social media accounts of Moradian’s other companies as well. Not to mention, throughout the
rapid investigation, Honor Society edited the webpages and constantly created new ones. The
number of pages grew in just days from hundreds to thousands and at its height totaled
approximately 5,000 malicious webpages. Again, PTK contacted Honor Society’s counsel seeking
to have Honor Society take down the malicious publications to avoid the need for Court
intervention. And again, after failed discussions, PTK was forced to prepare and file a second
motion seeking injunctive relief from the 5,000 maligning, bad-faith publications with a
supporting, brief, declarations, and reply, each having many exhibits. See, e.g., ECF Nos. 220,
221, 221-1,221-48, 231-1, 231. PTK and its counsel moved at a grueling pace to investigate Honor
Society’s mass-publications and prepare its motion and supporting papers. Its goal was to obtain
relief as fast as possible to stop the harm that 5,000 malicious webpages tied to each of its
community colleges had already caused it. PTK’s attorney’s fees incurred in connection with this
legal work are detailed in Ex. A-4 attached hereto, the contents of which are described in more

detail below.
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9. PTK was confident that its papers (including Dr. Tincher-Ladner’s declarations and
60+ exhibits detailing Honor Society’s conduct and PTK’s damages) would provide the Court the
information it needed to reach its decision. That said, over PTK’s objection, Honor Society
requested a full in-person evidentiary hearing with live witness testimony from Mr. Moradian and
Dr. Tincher-Ladner. The in-person hearing lasted two-full days. Ex. A-5 attached hereto is a true
and accurate copy of the Evidentiary Hearing Transcript (Volumes 1 and 2) dated July 12, 2024
and July 17, 2024.

10.  While waiting for the Court to rule on the pending (second) motion for injunctive
relief, on August 19, 2024, PTK brought to Honor Society’s attention that Honor Society’s survey,
which was the subject of the first preliminary injunction proceedings, was still in use, albeit
without the six questions called out in the Court’s First Preliminary Injunction Order. PTK asked
for an explanation for why the Court was told in March that the survey was no longer being used,
but it was still in use months later. Ex. A-6 attached hereto is a true and accurate copy of PTK’s
correspondence to Honor Society dated August 19, 2024.

11. Honor Society’s out-of-state counsel responded that it was some “other survey”
that was now in use. Honor Society’s out-of-state counsel also stated, “At no point did either
HonorSociety or | represent to the Court that HonorSociety would not send other surveys or other
survey questions.” This response avoided the question, but the clear intent was to state the survey
at issue was “new” and thus different from the old survey. But in a deposition taken of Moradian
on October 1, 2024, he clearly stated that this survey referenced in his out-of-state counsel’s letter
was the “same” survey as was the subject of the injunction (just without the six questions at issue).
Ex. A-7 attached hereto is a true and accurate copy of Honor Society’s response to PTK dated

August 30, 2024. This is important not only for the misrepresentations of out-of-state counsel but
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also to show that survey language still had negative questions about PTK intended to elicit only
negative responses, or to suggest that only negative responses would be true. (For example, one
question continuing to be fielded read: “Please elaborate on why you are dissatisfied with PTK.
The truth is important and your opinion matters!”).

12.  On August 22, 2024, the Court issued an Order granting PTK injunctive relief and
strongly admonished Honor Society for its bad-faith conduct. See ECF No. 230. The Order
expressly identifies Honor Society’s conduct, which it found to be misleading. Honor Society was
ordered to subject itself to discovery to determine whether it was responsible for edits to PTK’s
Wikipedia page that the Court said “suggest an intentional scheme to delete favorable content
about PTK and introduce unfavorable content about PTK, rather than speak the truth.” See ECF
No. 230 at 10. In the Order, the Court invited PTK to seek its fees after its Wikipedia discovery.
Specifically, the Court recognized its “inherent power to assess attorney’s fees,” for example
“when a party has acted in bad faith, vexatiously, wantonly, or for oppressive reasons,” and it
“believes that standard has been met as to certain online posts.” See ECF No. 230 at 24.

13. Even still, Honor Society failed to comply with the Second Preliminary Injunction
Order. PTK spent extensive time and effort investigating the thousands of publications that failed
to comply with the Order. In some cases, Honor Society made no attempt at to comply with the
Order. For example, its PTK Lawsuit support webpages lacked disclaimers entirely. In other
instances, Honor Society complied with the express language of the Order but deliberately violated
its spirit. For example, most of Honor Society’s disclaimers were smaller than required 12-point
font. Most egregiously, Honor Society also enlarged the surrounding text to further the very
confusion the disclaimer was intended to dispel. Where Honor Society did comply with the Order,

it did so only because of PTK’s efforts to force compliance.
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14. PTK wrote Honor Society’s counsel demanding Honor Society comply with Order.
Honor Society’s out-of-state counsel wrote back denying any wrongdoing. Through that
correspondence and Moradian’s declaration after-the-fact, it became clear that Honor Society and
its out-of-state counsel believed it was PTK’s job to identify any failures of Honor Society to
comply with the Court’s Order, and that Honor Society’s role in compliance with the Order was
reactive, not proactive. PTK offered Honor Society the ability to avoid litigating the contempt
issues by complying with the Order, but Honor Society rejected the offer, and PTK was forced to
file its motion and supporting papers. See ECF Nos. 242, 242-1, 261-1, 243, 261. PTK’s attorney’s
fees in connection with this legal work are detailed in Ex. A-8 attached hereto, the contents of
which are described in more detail below.

15. PTK was forced to spend significant resources to defend itself and preserve its
reputation in the face of Honor Society’s smear campaign. Every aspect of this side-show, satellite
litigation was Honor Society’s doing, and at every turn Honor Society could have stood down,
removed the offensive content, and avoided the costs incurred to date. At the relevant points, out-
of-state counsel could have been truthful as to their intentions and the facts, but for whatever reason
did not do so. As a result, PTK now moves for fees. PTK’s attorney’s fees in connection with this
legal work are detailed in Ex. A-9 attached hereto, the contents of which are described in more
detail below. PTK anticipates filing a reply in support of its motion for fees, for which it reserves
the right to seek its fees.

B. The Rule 30(b)(6) Deposition Demonstrates Honor Society’s Bad Faith.

16.  After the Court’s entry of its Second Preliminary Injunction Order, on August 22,

the day of Order, and pursuant to the Court’s instruction that it do so, PTK issued a Rule 30(b)(6)

Deposition Notice to Honor Society. The Notice listed three discrete topics, each of which was
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related to the revisions to PTK’s Wikipedia entry. A true and accurate copy of the 30(b)(6)
Deposition Notice served on Honor Society on August 22, 2024, is attached hereto as Ex. A-10.

17. Honor Society only produced objections and declined to produce a witness at that
time. Honor Society contended that PTK was only entitled to a single Rule 30(b)(6) deposition in
the case, and so any deposition on the Wikipedia revisions must be addressed in that context and
within the total time limitations of the rule. This was despite the Court’s Order for Honor Society
to “subject itself to discovery” on the matter so that PTK may report back quickly on the facts
related to the Wikipedia revisions. See ECF No. 230 at 26. As a result, PTK raised this issue,
among many others, in a discovery conference with Magistrate Judge Myers on September 28th.
During this conference, Magistrate Judge Myers ordered Honor Society to produce a witness in
response to PTK’s Rule 30(b)(6) deposition notice, without prejudice to issuing a second notice
on other issues in the case at a later time. Magistrate Judge Myers also expressly refused to limit
the time for the deposition to anything less than the seven (7) hour limit, despite Honor Society’s
request to limit the deposition to only a few hours. PTK’s objection to any reduced time limit was
based on prior experience in deposing Moradian, his repeated non-responsiveness during those
depositions, and his likely use of the “clock” to avoid answering all relevant questions. These
concerns turned out to be well founded because during the October 1 Rule 30(b)(6) deposition, it
became clear that had the deposition been limited to only a few hours, Moradian would have run
out the clock without providing PTK with any substantive information.

18.  Of course, PTK’s intention was not to depose Mr. Moradian for the full time. In
fact, it was expected the deposition (assuming a cooperative and responsive witness) would only
take around two (2) hours. On October 1st, | deposed Honor Society via Zoom for approximately

seven (7) hours. For this deposition, Honor Society designated Michael Moradian, its Executive
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Director and Founder, as its corporate witness. A true and accurate copy of the 30(b)(6) Deposition
Transcript of Honor Society conducted on October 1, 2024 is attached hereto as Ex. A-11.

19. PTK needed to use the entire seven hours due to Moradian’s evasiveness,
inconsistent testimony, and unwillingness to answer questions asked. This was Moradian’s fourth
deposition in this matter. In my opinion, Moradian’s goal throughout the deposition was to
intentionally not answer the questions being asked. To demonstrate this, | would point to his
testimony, which was sometimes absurd and sometimes personal attacks towards me, but rarely
responsive:

o “Well, the implication is mischaracterization, which is a perpetual habit of your
legal style or maybe some would say chicanery . ..” Ex. A-11 at 9:4-6.

e “So I'm very familiar with the way you operate. And you know, the way | answer
that question will be -- set up to be used against me either way and, you know, this
is just the way that you frame your arguments.” Id. at 51:17-21.

e “And I would say to Judge Reeves or any interested party that leaders can come
from anywhere. Heros [sic] can come from anywhere. Just because you’re litigated
does not mean you cannot stand up for the rights of students and for the general
public. Facts are facts and Wikipedia arbitrates and determines that and these are
their determinations, not mine.” Id. at 77:2-83:4

e “I'msorry, I'm just trying my best to help you here, but what | would say is, like a
broken record, you’re bending the space time continuum.” Id. at 158:23-25

e “l don't know if I'm qualified to answer that. I'm just one person contributing to
Wikipedia. I'm not a Wikipediaian.” Id. at 191:16-18.

20. In my decades of experience as a litigator, | have never been a part of a deposition
where the witness was so abusive of the deposition process. Over thirty questions had to be
repeated to Moradian, either by myself or the court reporter, based on his unwillingness to answer
the question. For example, | had to ask Moradian nine times if he was the one responsible for
removing Fred Haise’s name from the PTK Wikipedia page, despite his obligation to prepare for

this deposition, before he confirmed he was. Id. at 10:10-13:14. | also had to ask Moradian eight
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times if he ever disclosed to any Wikipedia moderator that he was the executive director for Honor
Society, before he confirmed he had not. Ex. A-11 at 69:15-72:15. Further, | had to ask Moradian
ten times if he recalled the Court found Honor Society’s enjoined survey questions to be malicious
before Moradian confirmed that he did. Id. at 77:9-80:8. It took eleven times for Moradian to
respond as to whether he agreed with the Court’s ruling that there is no factual basis for referring
to Robin Lowe as a PTK employee. Id. at 216:13-222:21. Including these questions and dozens of
others, I noted over fifty instances when Moradian’s answers were non-responsive to my questions.

21. Despite claiming to be a great fan of Wikipedia for nearly twenty years, Moradian
only recalled creating one account: WikiObjectivity. Id. at 38:5-11, 39:4-12, 74:21-75:22. This
account was created on April 16th, mere weeks after the Court entered its First Preliminary
Injunction Order and days after Honor Society filed its Second Amended Counterclaims. Id. And
despite Moradian’s position that the account was meant to bring objectivity to the honor society
space, he made more edits to PTK’s Wikipedia page than any other. He attempted to justify his
edits because PTK’s account was “advertorial” in nature, which Moradian alleges is improper. 1d.
at 108:4-22, 113:5-117:4. For example, Moradian claimed that the history section on the page and
PTK’s claim of an affiliation to Phi Beta Kappa were unfounded and advertorial, despite PTK
producing a licensing agreement between the two honor societies in this case months ago. Id. at
73:19-24, 117:22-118:18, 119:3-22; see also Ex. A-12, PTK0132046, a true and accurate copy of
which is attached hereto. He also claimed that the words “Phi Theta Kappa was born” is
“advertorial” and somehow improper. Ex. A-11 at 116:2-20. He stated, “You know, the tone there
is not an objective encyclopedic tone and somebody could, you know, take exception to an
encyclopedia, you know, claiming, you know, this is the birth of Venus here. This is just -- this is

not an appropriate tone for Wikipedia.” Id. at 117:9-16.

10
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22, Moradian claimed that he was making these changes as the curator of the Honor
Society museum, a function of the Honor Society Foundation. Ex. A-11 at 29:19-29:25.

23. Moradian confirmed he removed the majority of the “Notable members” from the
article because he claimed he was unable to verify their membership. He said there was no
corresponding reference footnote nor was he able to find any information online (i.e., PTK’s
website). Ex. A-11 at 13:22-14:21, 122:8-16, 122:25-123:16, 124:2-126:24; 131:8-21. 132:12-
133:4. Of course, this did not stop Moradian from including his own additions to PTK’s Wikipedia
page without any footnote references. Id. at 166:7-167:12 (revising PTK’s Founder’s day
description, and testifying: “No, there is not a footnote to any of this changes, and no, it's not
necessary [to include a footnote].”). Moradian did not feel he needed to confirm the members were
in fact members; he felt his only obligation were to delete them — and hypocritically, he did not
feel that the footnote “rule” applied to him, only PTK because there was text he added that
contained no cited authority in any footnote. Id. at 125-8 (“The lack of a footnote is really all that's
required [to delete notable members].”).

24.  When questioned as to whether he had looked for any other notable members of
PTK, Moradian responded incredulously that he had spent “Probably between a hundred to a
thousand hours . . . Closer to a thousand” searching for other notable members and was essentially
unable to locate anyone else besides two prior PTK presidents and Thomas Matthew Crooks. EX.
A-11 at 127:4-130:8, 134:4-137:2. Specifically when asked what was notable about Thomas
Matthew Crooks, Moradian responded that he was famous for “being a PTK member.” Id. at
131:25-132:3. According to Moradian, Crooks’ association with PTK “was viewed notable,

reliable and relevant by media sources.” Id. at 132:12-133:4. But only a single media outlet (TMZ)

11
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reported said affiliation. Moradian also testified that when PTK attempted to revert this change
and add the Notable members back, he caused that change to be reversed. Id. at 143:5-17.

25. Moradian also testified that he revised PTK’s article in compliance with
Wikipedia’s policies and without “bias” — but obviously that is not the case. Ex. A-11 at 49:5-50:1.
Three minutes later, he revised his testimony to admit he did act with bias, it was just “lesser”
than PTK’s “bias.” Id. at 50:20-51:25. But Wikipedia’s Conflict of Interest (“COI”) page notes
that editors should disclose “any COIl,” including in instances where an editor is in a legal dispute
with the page’s subject or when an editor is a competitor. See Ex. A-13, Wikipedia Conflict of
Interest Policy. An editor can note the conflict at the top of the affected “talk page,” in the “edit
summary” of any of his contribution, or on his user page. Id. Yet Moradian made no note of his
conflict on any page or comment, nor did he tell any other Wikipedia user that he had a conflict of
interest or was the adverse party to PTK in the lawsuit noted in PTK’s article. Ex. A-11 at 69:15-
72:15. Nor did Moradian have any reasonable response for why he included Honor Society’s
litigation contentions but not PTK’s in his revisions. Id. at 170:25-180:3.

26. I also asked Moradian about Wikipedia’s Universal Code of Conduct on “content
vandalism and abuse of the projects,” which is defined as “[d]eliberately introducing biased, false,
inaccurate or inappropriate content, or hindering, impeding or otherwise hampering the creation
(and/or maintenance) of content.” Ex. A-11 at 97:19-100:6, 100:21-101:12 (emphasis added). In
response, Moradian claimed that all of the descriptors must be met, regardless of the “or”
connective. Id. In other words, Moradian testified that because his revisions did not deliberately
introduce biased and false and inaccurate and inappropriate content that did not hinder and

impede and hamper the creation and maintenance of PTK’s page, he had not violated Wikipedia’s

12
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Code of Conduct. Id. This tortured reading of the provision reinforces the lengths to which
Moradian will go to defend his otherwise bad-faith behavior in this case.

217, Moradian also confirmed that, despite the Court’s prior findings of malice and its
finding that there is “no factual basis” for Honor Society’s claim of embezzlement by PTK, he saw
no problem repeating the unfounded allegations in his Wikipedia edits. Ex. A-11 at 215:2-216:2.
And indeed, he still maintains that these allegations are true. 1d. Moradian also acknowledged he
was aware of the sexual harassment allegations against Risley as early as 2015 but made no
revisions to PTK’s Wikipedia page until 2024, when he was in active litigation with PTK. Ex. A-
11 at 83:25-89:21. He had no reasonable explanation for his delay and deflected with misguided
personal attacks against me. See, e.g., id. (“It's a broad-based coverup and you are the main
proponent of that.”). Yet he also testified that “but once | became aware of it, it is our duty, once
you’re aware, to add context, add information to help make the page more objective.” Id. at 75:19-
22.

28. Moradian also maintained that his Wikipedia edits that present Honor Society as
the party that began the “lawsuit” are accurate, alleging that each time an amended complaint or
counterclaim is filed, those pleadings “can be interpreted as a new lawsuit.” Ex. A-11 at 155:7-
163:10. Obviously, Moradian is not a lawyer. Yet because the Court made clear in its Second
Preliminary Injunction Order that Honor Society misleads the public when it presents itself as the
plaintiff or the initiator of the lawsuit. Moradian has no excuse for continuing to argue that he
believes it is permissible to repeat this legally incorrect mischaracterization.

29. Most telling of Moradian’s disdain for this Court was his multiple implications that
he views Wikipedia as the trier of fact, not the Court or a jury. Ex. A-11 at 81:19-82:1; 83:22-24

(“Facts are facts and Wikipedia arbitrates and determines that and these are their determinations,
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not mine.”). Namely, Moradian alleges that because Wikipedia permitted his revisions to remain
(and removed those of PTK), these edits are not misleading and instead speak the truth, despite the
Court’s findings to the contrary. See, e.g., id. at 202:3-21. In context, Moradian admits that he
never told any Wikipedia contributor of his own bias — as President of Honor Society, PTK’s
competitor and opposing party in this litigation — so Wikipedia (while certainly not the trier of
fact) had no reasonable basis for assessing the credibility of Moradian’s edits.
C. PTK’s Fees Are Reasonable.

30. I have been lead counsel in this lawsuit since PTK filed its complaint on April 20,
2022. 1 am submitting this Declaration in support of PTK’s Motion for Attorney’s Fees (the
“Motion”).

3L I am a member of the Indiana Bar and am admitted to the Bars of the Indiana
Supreme Court, the Texas Supreme Court, the United States District Court for the Southern
District of Indiana, the Northern District Court of Indiana, the Northern District of Texas, the
Eastern District of Texas, the Eastern District of Michigan, the United States Court of Appeals for
the Fifth Circuit, the Sixth Circuit, and the Federal Circuit. | have been practicing law for more
than 30 years.

32. I am a 1991 graduate of Southern Methodist University and a 1994 graduate of
Southern Methodist University School of Law.

33. I have been an attorney in the Indianapolis office of Taft Stettinius & Hollister LLP
(“Taft”) since 2008 by way of merger and a Partner that entire time. Taft is an AmLaw 100 firm,
with over nearly 1,000 lawyers in offices located throughout Indiana, Illinois, Ohio, Kentucky,

Minnesota, Michigan and Washington D.C. Also, at Taft, | am the Practice Group Leader for the
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intellectual property practice, presently overseeing the activities of over 100 attorneys and other
professionals at the firm. | have served in that capacity for approximately seven (7) years.

34, I have been the recipient of a number of recognitions in my legal career, including:
Indiana Super Lawyers, for Intellectual Property Litigation (from 2014 to the present); Honoree
for Best Lawyers in America (2012 to the present); Honoree, World Trademark Review, WRT
1000 (2021 to the present); Honoree, IP Stars (2023); and Honoree, Chambers USA, for
Intellectual Property (2019 to the present), as well others included in my biography on Taft’s
website: https://www.taftlaw.com/people/jonathan-g-polak/.

35. I have represented clients in over one-hundred different intellectual property-
related lawsuits and proceedings in federal and state courts around the country and before the
United States Patent and Trademark Office, and countless more that never made it that far. | have
monitored litigation matters in the European Union and Australia. In addition to my litigation
work, | also assist clients with business-side intellectual property matters, including advising on
trademark portfolios, protecting and licensing intellectual property, and intellectual property issues
relating to merger or acquisition transactions. | have litigated matters in over 20 states.

36. My areas of practice primarily relate to litigation involving copyrights, patents,
trademarks, and software and technology, although | have also litigated insurance disputes,
shareholder disputes, construction, engineering, and general commercial matters, among other
subject matter. | have a unique specialization in trademark litigation, which forms the basis for
several of the recognitions and awards recognized, for example, on Taft’s website. | was
approached by PTK to represent it in this litigation based on that specialty and my, and my team’s,
depth of experience with trademark litigation matters. | understand that PTK connected with Taft

in part because PTK was unable to identify a law firm in Mississippi that met all its needs for this
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litigation. 1 understand Mississippi is not a hotbed for trademark litigation. For example, since
2022, when this lawsuit was filed, it appears (per PACER statistics) that there have only been 8
trademark cases filed in the Southern District of Mississippi. By comparison, the North District of
Ilinois has had 3,600 trademark cases in that time, and the Central District of California, where
the Newman firm practices locally, has had around 1,600 such cases in that time.

37. In 2024, my hourly rate charged to PTK is $825. This rate is discounted from my
strategic hourly rate for new clients, for complex litigation matters, or for disputes involving a
national scope, which is $910. | am billing PTK at this discounted rate in-part because it a non-
profit organization. This is approximately a 10% discount. | have applied that same discount to all
members of my team that have worked on PTK-related matters. Even without this discount, my
rate is reasonable in the community of intellectual property litigators with comparable skills,
reputation, and experience. | base this opinion on my experience in the legal community, my
communications with similarly experienced attorneys about fees being charged, and my
knowledge of my law firm’s hundreds of clients.

38.  The volume of work associated with this litigation, and in particular with Honor
Society’s tortious, malicious, and contemptuous conduct, has been usually high — even relative to
other complex cases with a national scope. Certainly, even where the work in complex cases has
been substantial, my experience has been that it was at least “on the issues,” and not on satellite
issues that are unrelated to the core claims in the case. Undoubtedly, each time keeper who has
worked on PTK’s First Motion for Temporary Restraining Order and Preliminary Injunction
(“First Preliminary Injunction Motion”), PTK’s Second Motion for Temporary Restraining Order
and Preliminary Injunction and/or Gag Order (“Second Preliminary Injunction Motion”), PTK’s

Motion for Contempt and Sanctions (“Contempt Motion”), and PTK’s Motion for Attorney’s Fees
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(“Fee Motion”) has done so the exclusion of their ability to work on other matters, as is common
with rapid, involved proceedings such as these (e.g., injunctions, instance of contempt, and seeking
of associated fees).

39.  That said, Taft is well-suited to handle this exceptionally high volume of work
based on the significant number of attorneys in its ranks and its support staff, whose time has not
been billed to PTK. To be clear, PTK has not requested compensatory fees here for non-billing
support staff in its Motion, despite the significant amount of time these people have spent preparing
exhibits, intaking Honor Society’s document productions (including the results of its records
requests and surveys), assisting with filings, and collecting information used by the billing
timekeepers. If PTK ultimately prevails in this litigation, PTK reserves the right to seek
reimbursement from Honor Society for all fees incurred. This accommodation is solely for
purposes of the pending motion.

40. I am familiar with the timekeeping records kept and maintained by Taft on client
matters. Taft keeps those records in the course of its regularly conducted business activities, and
it is the regular practice of our law firm to keep such records. All time entries are made at or near
the time of the act or events described in them, based on information transmitted by a person with
knowledge of those time entries — i.e., timekeepers and/or their assistants. | personally review the
bills sent to PTK every month and am aware of all activities of all professionals working on behalf
of PTK.

41.  Taft’s work in connection with First Preliminary Injunction Motion, Second
Preliminary Injunction Motion, Contempt Motion, and Fee Motion has been handled by several
timekeepers in addition to me including: Rachel Smoot, Mike Etienne, Hannah Fereshtenkhou,

Christine Walsh, Alex Matthews, Haley Sears, Neil Peluchette (all of whom are associates) and
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Alexis Rose (who is a paralegal). Like me, each of these timekeepers has a preferred hourly rate,
which is higher than the rate at which their time was billed to PTK. In each case, the rate billed to
PTK is an approximate 10% discount.

42. Ms. Smoot’s hourly rate for PTK has been $470 throughout this litigation
(compared to $515 strategic). Mr. Etienne’s hourly rate for PTK has been $465 (compared to $510
strategic). Mr. Peluchette’s hourly rate for PTK has been $420 (compared to $460 strategic). Ms.
Fereshtenkhou’s hourly rate for PTK has been $375, as has Ms. Sears’s, Mr. Matthew’s, and Ms.
Walsh’s (compared to $415 strategic). Ms. Rose’s hourly rate for PTK has been $100. Again, |
believe these fees to be reasonable in the field of intellectual property litigation attorneys and
paralegals with comparable skills, reputation, and experience, based on my extensive experience
in this field. Based on my body of experience working with each of these attorneys, they no doubt
have the abilities and competencies to provide excellent services to PTK — as do the attorneys at
Wise-Carter. This does not appear to be challenged by out-of-state counsel, who said in a discovery
conference with Judge Myers that someone told him Mike Wallace is the best lawyer in
Mississippi. (That has been PTK’s and Taft’s experience as well.) As to Taft, based on my
experience, | also can confirm the reasonableness of the Taft associates’ and paralegal’s hourly
rates.

43.  As demonstrated, | staffed the First Preliminary Injunction Motion, Second
Preliminary Injunction Motion, Contempt Motion, and Fee Motion with associates and a paralegal,
which is a cost saving measure and justifies the reasonableness of the aggregate fees.

44, I made a conscientious effort to assign suitable legal work to associates whenever

possible to further reduce PTK’s attorney’s fees. For example, when preparing the motions, either
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Ms. Smoot or Mr. Etienne typically handled the primary drafting responsibilities. Taft made a
conscientious effort not to duplicate legal work.

45.  Attached as Exhibits A-1, A-4, A-8, A-9 to this Declaration are true and correct
copies of accounting records summarizing billing data of Taft for representation of PTK in
connection with PTK’s First Preliminary Injunction Motion, PTK’s Second Preliminary Injunction
Motion, PTK’s Contempt Motion, and PTK’s Fee Motion. It should be appreciated that the legal
work in connection with each motion includes investigation into Honor Society’s conduct prior to
the motion, the motion and supporting papers (e.g., briefs, declarations, exhibits) replies and their
supporting papers, hearing preparation, travel required for the hearing, and the hearing itself. The
legal work also includes responding to Honor Society’s motions and responses filed in response
to PTK’s Motions, including Honor Society’s Motion to Strike. These documents have been
redacted or edited to protect the privilege that may be contained in some entries but have not been
so edited that it is impossible to understand at least the general nature of the work.

46.  As explained in more detail below, Exhibits A-1, A-4, A-8, A-9 (each a “Time
Report”), summarizes the total amount of fees Taft billed to PTK in connection with each motion
based on hours worked by Taft timekeepers and their respective hourly rates. The total fees billed
to PTK by Taft for each motion are:

e Ex. A-1: First Preliminary Injunction Motion: $172,293.00.
e Ex. A-4: Second Preliminary Injunction Motion: $229,451.00.
e Ex. A-8: Contempt Motion: $63,810.00.
e EX. A-9: Fees Motion: $18,324.00 (through September 30).
47. In each Time Report, the “Invoice” column identifies the unique invoice number

for each invoice that Taft provided to PTK. The “Orig Hours” column describes the number of
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hours that each timekeeper worked in providing a particular service, recorded in tenths of an hour.
The “Orig Amount” is the amount of fees generated (but not necessarily billed) for a service
provided by a timekeeper. The Orig Amount is calculated by multiplying the Orig Hours by a
timekeeper’s hourly rate for PTK, which is reflected in the “Rate” column.

48.  The “Rev Hours” column describes the actual number of hours that PTK was
invoiced for a service provided by a timekeeper. This is often less than the Orig Hours. The “Rev
Amount” column is the amount actually billed to PTK for a service provided by a timekeeper. The
Rev Amount is calculated by multiplying the Rev Hours by the Rate for each timekeeper.

49.  To further ensure the reasonableness of Taft’s attorney’s fees, | made discretionary
write-offs of hours recorded by timekeepers. The write-offs are reflected in the Rev Amount and
Rev Hours columns. The total discount resulting from the write-offs is $61,294.00. This is an
additional 11.2% reduction from the amount of fees generated by the timekeepers, including
myself, on top of our already discounted rates.

50.  Similar to the Time Reports, Exhibit A-15 summarizes the total costs Taft billed to
PTK in connection with each motion. In total, through September 30, 2024, Taft billed $17,602.77
in costs to PTK. As with the Exhibits A-1, A-4, A-8, and A-9, the Cost Report identifies the unique
invoice number for each invoice that Taft provided to PTK. The “Orig Amt” column describes the
costs incurred (but not necessarily billed) in connection with a particular service. The “Rev Amt”
columns describes the actual costs that PTK was invoiced for a service, which is often less than
“Orig Amt.”

51. PTK also incurred $4,613.57 in court reporter costs associated with the Rule
30(b)(6) deposition taken on October 1, 2024. See Exhibit A-16. We do not yet have the

videographer costs for that deposition but expect to receive them soon. PTK will supplement its
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evidence with that invoice once it is received. Because this 30(b)(6) deposition took place on
October 1, 2024, the court reporter costs associated with the deposition are not included in the
costs shown in Ex. A-15, which are current only through September 30.

52. Like I did with the Time Reports, | made discretionary write-offs of costs, which
are reflected in the Rev Amt column. The total discount from the write-offs of costs is $5,430.54.
This is a 23.6% reduction in costs from the original costs of $23,033.31, to arrive at only
$17,602.77 in costs billed to PTK, which speaks to the reasonableness of the costs PTK seeks.

53. For each Invoice dated through August 31, PTK has paid its fees in full. Each time,
PTK has paid its fees promptly without dispute, further demonstrating the reasonableness of the
fees. | do not anticipate any issue with the September invoice, which has not yet been issued.

54, In my experience and training, as described above, as well as my personal
observations from my involvement in the work, it is my opinion that the fees incurred in connection
with these described activities are reasonable. They were also necessarily incurred. Because of the
maliciousness of Honor Society’s activities described in the underlying motions, PTK had to seek
the relief it did. At every turn, we offered Honor Society an *“off ramp” to avoid motion practice
on the issues. At no time did Honor Society accept our offers or otherwise withdraw from their
conduct. Making matters worse, we have found out-of-state counsel for Honor Society to garble
the truth from time to time, whether it be outright falsities or shaded offers of partial truths. And
even in where we have obtained explicit relief from this Court, Honor Society has taken what
appear to be intentional acts to avoid compliance with those orders. All of this demonstrates a
pattern of conduct that required immediate action by PTK. Unfortunately, the repeated nature and

high volume of this misconduct has led to the incurrence of substantial attorney’s fees and costs
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that would not have been incurred but for Honor Society’s bad faith. The fees incurred were, in
my view, absolutely necessary to avoid further damage to PTK.

55. PTK also anticipates seeking fees based on issues not fully ripe before this Court
and reserves the right to do so along with seeking its fees in connection with the appellate

proceedings.

I declare under penalty of perjury that the foregoing is true and correct. 28 U.S.C. § 1746.

Executed on: October 14, 2024

/s/ Jonathan G. Polak
Jonathan G. Polak
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Date

Name

Description

Orig Hrs

Orig Amt Orig Rate Rev Hrs

Rev Amt Invoice

Narrative

03/04/2024

03/05/2024

03/06/2024

03/06/2024

03/06/2024

03/06/2024

03/06/2024
03/06/2024

03/07/2024
03/07/2024

03/07/2024

03/07/2024

03/07/2024

03/08/2024

Smoot, Rachel A.

Polak, Jonathan G.

Polak, Jonathan G.

Polak, Jonathan G.

Polak, Jonathan G.

Smoot, Rachel A.

Smoot, Rachel A.
Smoot, Rachel A.

Smoot, Rachel A.
Smoot, Rachel A.

Etienne, William M.

Etienne, William M.

Polak, Jonathan G.

Etienne, William M.

Associate

Partner

Partner

Partner

Partner

Associate

Associate
Associate

Associate
Associate

Associate

Associate

Partner

Associate

0.50

0.50

0.90

1.50

0.90

1.00

0.20
0.20

0.40
0.30

3.60

3.20

2.50

0.80

235.00

412.50

742.50

1,237.50

742.50

470.00

94.00
94.00

188.00
141.00

1,674.00

1,488.00

2,062.50

372.00

470.00

825.00

825.00

825.00

825.00

470.00

470.00
470.00

470.00
470.00

465.00

465.00

825.00

465.00

0.50

0.50

0.90

1.50

0.90

1.00

0.20
0.20

0.40
0.30

3.60

3.20

0.00

0.80
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235.00 6304101

412.50 6304101

742.50 6304101

1,237.50 6304101

742.50 6304101

470.00 6304101

94.00 6304101
94.00 6304101

188.00 6304101
141.00 6304101

1,674.00 6304101

1,488.00 6304101

0.00 6304101

372.00 6304101

Call with client regarding FOIA requests.

Review message from L. Tincher-Ladner regarding
FOIA-type requests made by HS.org to colleges;
consider strategy on same; conference with L. Tincher-
Ladner regarding same; conference with R. Smoot
regarding same.

Exchange multiple emails with client regarding recent
emails to college presidents by HS.org.; consider
strategy on same; review draft email from L. Tincher-
Ladner regarding same; prepare revisions to same.
Prepare for and attend conference with M. Bernet and
D. Linke regarding status of various discovery issues
and concerns over recent FOIA requests; prepare
email to M. Bernet and D. Linke confirming
conversation and depositions; address various issues
raised in conference requested by M. Bernet.
Prepare for and attend conference with client and B.
Mansfield to discuss situation with FOIA requests and
related other issues.

Call with client regarding FOIA requests and ongoing
email security issue.

Attention to email from client regarding PTK email
systems.

Call and email to Mailchimp's counsel.

Confer with IT and co-counsel regarding email security
issues.

Call and email to Mailchimp counsel.

Research case law preventing vexatious use of FOIA
requests to seek information; prepare written
explanation of same.

Research case law regarding improper use of third
party discovery devices generally to harass customer
of party to litigation; prepare written explanation of
same.

Continue work on issues related to HS.org's
communications to colleges; consider strategy on
same; prepare email to counsel for HS.org regarding
intent to seek a hearing and protective order;
conference with M. Wallace regarding same;
conference with M. Etienne regarding scope of legal
research; review email from Z. Linke regarding same;
multiple communications with client regarding emails
to colleges.

Continue to assess case law regarding FOIA requests
in pending district court litigation; discuss strategy for
PO, TRO, and/or state law claims in view of same.



03/08/2024

03/08/2024

03/08/2024
03/08/2024

03/11/2024

03/11/2024

03/11/2024

03/11/2024

03/11/2024

03/11/2024
03/11/2024

03/11/2024

03/11/2024

03/11/2024

03/12/2024
03/12/2024

03/12/2024
03/12/2024
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Polak, Jonathan G.

Smoot, Rachel A.

Smoot, Rachel A.
Smoot, Rachel A.

Etienne, William M.

Etienne, William M.

Etienne, William M.

Polak, Jonathan G.

Smoot, Rachel A.

Smoot, Rachel A.
Smoot, Rachel A.

Smoot, Rachel A.

Fereshtenkhou,
Hannah S.

Fereshtenkhou,
Hannah S.

Smoot, Rachel A.
Smoot, Rachel A.

Smoot, Rachel A.

Etienne, William M.

Partner

Associate

Associate
Associate

Associate

Associate

Associate

Partner

Associate

Associate
Associate

Associate

Associate

Associate

Associate
Associate

Associate
Associate

0.50

1.40

0.60
0.10

0.30

2.70

0.80

2.50

0.90

0.70
0.40

0.60

0.70

3.20

0.80
0.10

0.30
2.10

412.50

658.00

282.00
47.00

139.50

1,255.50

372.00

2,062.50

423.00

329.00
188.00

282.00

262.50

1,200.00

376.00
47.00

141.00
976.50

Document 274-1

825.00

470.00

470.00
470.00

465.00

465.00

465.00

825.00

470.00

470.00
470.00

470.00

375.00

375.00

470.00
470.00

470.00
465.00

0.50

1.40

0.60
0.10

0.30

2.70

0.80

2.50
0.90

0.70
0.40

0.60

0.00

3.20

0.80
0.10

0.30
2.10
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412.50 6304101

658.00 6304101

282.00 6304101
47.00 6304101

139.50 6304101

1,255.50 6304101

372.00 6304101

2,062.50 6304101

423.00 6304101

329.00 6304101
188.00 6304101

282.00 6304101

0.00 6304101

1,200.00 6304101

376.00 6304101
47.00 6304101

141.00 6304101
976.50 6304101
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Continue work on strategy for addressing FOIA
requests; conference with M. Etienne regarding same;
conference with B. Mansfield regarding same.
Multiple calls with co-counsel and local counsel related
to pending FOIA requests; review and analyze
research and case law related to same.

Multiple calls with client related to pending email
security issues and FOIA requests.

Follow up call to Mailchimp counsel.

Review survey monkey emails, records request
emails, and related correspondence.

Research MS case law regarding tortious interference.
Identify template for PTK's motion for leave to file
supplemental complaint and memorandum in support
of same.

Attention to issues related to FOIA, email hack and
consumer survey related to HS.org; multiple
conferences with client to discuss same; consider
issues related to possible supplemental claims on
same; multiple communications and conferences with
local counsel regarding same.

Call with client and co-counsel related to honor society
survey; multiple emails regarding same.

Amend Exhibit A to Mailchimp subpoena; send same
to client for review.

Confer with co-counsel regarding records requests.

Review Honor Society production for gmail addresses.
Strategize regarding filing supplemental pleading,
temporary restraining order, motion for expedited
discovery, and response to motion to amend
scheduling order.

